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DEBT CANCELLATION CLAUSE

2003 GENERAL SESSION
STATE OF UTAH
Sponsor: David Clark

Thisact modifiesthe Financial I nstitutions Code and the Utah Consumer Credit Codeto
provide provisions under which the Commissioner of Financial I nstitutions may regulate
debt cancellation clauses under certain circumstances.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

7-1-103, as last amended by Chapter 260, Laws of Utah 2000

7-1-301, as last amended by Chapter 184, Laws of Utah 1999
Be it enacted by the Legidlature of the state of Utah:

Section 1. Section 7-1-103 is amended to read:

7-1-103. Definitions.

Asused in thistitle:

(1) (& "Bank" means a person authorized under the laws of this state, another state, or
the United States to accept deposits from the public.

(b) "Bank" does not include:

(i) afederal savings and loan association or federal savings bank;

(if) asavings and loan association or savings bank subject to Chapter 7;

(iii) anindustrial loan corporation subject to Chapter 8;

(iv) afederally chartered credit union; or

(v) acredit union subject to Chapter 9.

(2) "Banking business’ means the offering of deposit accounts to the public and the
conduct of such other business activities as may be authorized by thistitle.

(3) (@) "Branch" means a place of business of afinancial institution, other than its main
office, at which deposits are received and paid.



28
29
30
31
32
33

35
36
37
38
39

41

&R &R

46
47

49
50
51
52
53

55
56
57
58

H.B. 303 02-10-03 2:50 PM

(b) "Branch" does not include:

(i) an automated teller machine, as defined in Section 7-16a-102;

(if) apoint-of-sale terminal, as defined in Section 7-16a-102; or

(iii) aloan production office under Section 7-1-715.

(4) "Commissioner" means the Commissioner of Financia Institutions.

(5) "Control" means the power, directly or indirectly, to:

(@) direct or exercise a controlling influence over the management or policies of a
financial institution, or over the election of a majority of the directors or trustees of an
Institution;

(b) vote 20% or more of any class of voting securities of afinancia institution by an
individual; or

(c) vote more than 5% of any class of voting securities of afinancial institution by a
person other than an individual.

(6) "Credit union" means a cooperative, nonprofit association incorporated under:

(@) Chapter 9; or

(b) 12 U.S.C. Sec. 1751 et seq., Federal Credit Union Act, as amended.

(7) "Debt cancellation clause” means aprovision in aloan or other credit agreement

providing for cancellation or suspension of all or any part of the amount owed or any payments

due under the agreement at the occurrence of:

(a) _an event specified in the agreement; or

(b) acircumstance specified in the agreement.

[(A] (8) "Department” means the Department of Financial Institutions.

[€8)] (9) "Depository institution™ means a bank, savings and loan association, savings
bank, industrial loan corporation, credit union, or other institution that holds or receives
deposits, savings, or share accounts, or issues certificates of deposit, or providesto its
customers other depository accounts that are subject to withdrawal by checks, drafts, or other
instruments or by electronic means to effect third party payments.

[€£9] (10) (a) "Depository institution holding company™” means:

(i) aperson other than an individual that has control over any depository institution or
that becomes a holding company of a depository institution under Section 7-1-703; or

(if) aperson other than an individual that the commissioner finds, after considering the
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specific circumstances, is exercising or is capable of exercising a controlling influence over a
depository institution by means other than those specifically described in this section.

(b) Except as provided in Section 7-1-703, a person is not a depository institution
holding company solely because it owns or controls shares acquired in securing or collecting a
debt previously contracted in good faith.

[€16)] (11) "Financial institution" means any institution subject to the jurisdiction of
the department because of thistitle.

[(11)] (12) () "Financial institution holding company” means a person, other than an
individual that has control over any financia institution or any person that becomes a financia
ingtitution holding company under this chapter, including an out-of-state or foreign depository
institution holding company.

(b) Ownership of a service corporation or service organization by a depository
institution does not make that institution a financia institution holding company.

(c) A person holding 5% or less of the voting securities of afinancia institution is
rebuttably presumed not to have control of the institution.

(d) A trust company is not a holding company solely because it owns or holds 20% or
more of the voting securities of afinancial institution in afiduciary capacity, unless the trust
company exercises a controlling influence over the management or policies of the financial
Institution.

[(12)] (13) "Foreign depository ingtitution” means a depository institution chartered or
authorized to transact business by aforeign government.

[€13)] (14) "Foreign depository institution holding company” means the holding
company of aforeign depository institution.

[(4)] (15) "Home state" means:

() for astate chartered depository institution, the state that charters the institution;

(b) for afederally chartered depository institution, the state where the institution's main
officeislocated; and

(c) for adepository ingtitution holding company, the state in which the total deposits of
al depository institution subsidiaries are the largest.

[(15)] (16) "Host state" means:

(@) for adepository institution, a state, other than the institution's home state, where the
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Institution maintains or seeks to establish a branch; and

(b) for adepository institution holding company, a state, other than the depository
institution holding company's home state, where the depository institution holding company
controls or seeks to control a depository institution subsidiary.

[€26)] (17) "Industrial loan corporation” means a corporation conducting the business
of an industrial loan corporation under Chapter 8.

[(+A] (18) "Insolvent" means the status of afinancial institution that is unable to meet
its obligations as they mature.

[€18)] (19) "Institution” means a corporation, limited liability company, partnership,
trust, association, joint venture, pool, syndicate, unincorporated organization, or any form of
business entity.

[€19)] (20) "Institution subject to the jurisdiction of the department” means an
institution or other person described in Section 7-1-501.

[€26)] (21) "Liquidation” means the act or process of winding up the affairs of an
institution subject to the jurisdiction of the department by realizing upon assets, paying
liabilities, and appropriating profit or loss, as provided in Chapters 2 and 19.

[€24)] (22) "Liquidator" means a person, agency, or instrumentality of this state or the
United States appointed to conduct a liquidation.

[22)] (23) (8) "Member of a savings and loan association” means:

(i) aperson holding a savings account of a mutual association;

(if) aperson borrowing from, assuming, or becoming obligated upon aloan or an
interest in aloan held by a mutual association; or

(iii) any person or class of persons granted membership rights by the articles of
incorporation or the bylaws of an association.

(b) A joint and survivorship or other multiple owner or borrower relationship
constitutes a single membership.

[€23)] (24) "Negotiable order of withdrawa" means a draft drawn on a NOW account.

[€24)] (25) () "NOW account" means a savings account from which the owner may
make withdrawals by negotiable or transferable instruments for the purpose of making transfers
to third parties.

(b) A "NOW account” is not ademand deposit. Neither the owner of a NOW account
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nor any third party holder of an instrument requesting withdrawal from the account has a legal
right to make withdrawal on demand.

[€25)] (26) "Out-of-state" means, in reference to a depository institution or depository
institution holding company, an institution or company whose home state is not Utah.

[€26)] (27) "Person" means an individual, corporation, limited liability company,
partnership, trust, association, joint venture, pool, syndicate, sole proprietorship,
unincorporated organization, or any form of business entity.

[€27)] (28) "Receiver" means a person, agency, or instrumentality of this state or the
United States appointed to administer and manage an institution subject to the jurisdiction of
the department in receivership, as provided in Chapters 2 and 19.

[€28)] (29) "Receivership" means the administration and management of the affairs of
an institution subject to the jurisdiction of the department to conserve, preserve, and properly
dispose of the assets, liabilities, and revenues of an institution in possession, as provided in
Chapters 2 and 19.

[€29}] (30) "Savings account”" means any deposit or other account at a depository
institution that is not a transaction account.

[€36)}] (31) "Savings and loan association™ means a mutual or capital stock savings
association, a savings and loan association, a mutual or capital stock savings bank, or a
building and loan association subject to thistitle, including all federal associations and all
out-of -state associations, as defined in Section 7-7-2.

[€31)] (32) "Service corporation” or "service organization" means a corporation or
other business entity owned or controlled by one or more financia institutions that is engaged
Or proposes to engage in business activities related to the business of financial institutions.

[€32)] (33) "State" means, unless the context demands otherwise, a state, the District of
Columbia, or the territories of the United States.

[€33)] (34) "Subsidiary" means a business entity under the control of an institution.

[€34)] (35) (a) "Transaction account” means a deposit, account, or other contractual
arrangement in which a depositor, account holder, or other customer is permitted, directly or
indirectly, to make withdrawals by check or other negotiable or transferable instrument, by
payment order of withdrawal, by telephone transfer, by other electronic means, or by any other
means or device for the purpose of making payments or transfers to third persons.



152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182

H.B. 303 02-10-03 2:50 PM

(b) "Transaction account” includes:

(i) demand deposits;

(i) NOW accounts;

(iii) savings deposits subject to automatic transfers; and

(iv) sharedraft accounts.

[€35)] (36) "Trust company” means a person authorized to conduct a trust business, as
provided in Chapter 5.

[€36)] (37) "Utah depository institution” means a depository institution whose home
state is Utah.

[€37A)] (38) "Utah depository institution holding company” means a depository
institution holding company whose home state is Utah.

Section 2. Section 7-1-301 is amended to read:

7-1-301. Powersand duties of commissioner -- Rulemaking.

Without limiting the other powers, duties, and responsibilities specified in thistitle, the
commissioner has al the functions, powers, duties, and responsibilities with respect to
institutions, persons, or businesses subject to the jurisdiction of the department contained in
thistitle, including all of the functions, powers, duties, and responsibilities described in
Subsections (1) through [{15)] (16).

(1) The commissioner may govern the administration and operation of the department.

(2) The commissioner may supervise the conduct, operation, management,
examination, and statements and reports of examinations of financial institutions and other
persons subject to the jurisdiction of the department.

(3) () The commissioner may authorize a state chartered depository institution to
engage in any activity it could engage in, and to grant to that institution al additional rights,
powers, privileges, benefits, or immunitiesit would possess, if it were chartered under the laws
of the United States.

(b) The commissioner may authorize a depository institution chartered by this state to
engage in any activity that a Utah branch of an out-of-state depository institution of the same
class can engage in, and to grant to the Utah institution all additional rights, powers, privileges,
benefits, or immunities it needs to engage in the activity.

(c) Ingranting authority under this Subsection (3), the commissioner shall consider:
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(i) the need for competitive equality between institutions chartered by this state and
ingtitutions operating in this state that are chartered by another state or by the federal
government; and

(ii) the adverse effect on shareholders, members, depositors, and other customers of
financia institutions chartered by this state if equal power and protection of those institutions,
compared with federally chartered or out-of-state institutions of the same class, are not
promptly available.

(4) The commissioner may safeguard the interest of shareholders, members, depositors,
and other customers of institutions and other persons subject to the jurisdiction of the
department.

(5) (& The commissioner may establish criteria consistent with thistitle to be applied
in granting applications for approval of:

(i) anew institution;

(if) anew branch;

(iii) therelocation of an office or branch;

(iv) amerger;

(v) aconsolidation;

(vi) achangein control of aninstitution or other person subject to the jurisdiction of
the department; and

(vii) other applications specified in thistitle.

(b) The criteria established under Subsection (5)(a) may not be applied to make it more
difficult for a state chartered institution to obtain approval of an application than for afederally
chartered institution in the same class to obtain approval from the appropriate federa
regulatory agency or administrator.

(6) (8 The commissioner may protect the privacy of the records of any institution
subject to the jurisdiction of the department pertaining to a particular depositor or other
customer of theinstitution. Rules adopted under this Subsection (6) shall be consistent with
federal laws and regulations applicable to the institution.

(b) Any institution that consents to produce records or that is required to produce
records in compliance with a subpoena or other order of a court of competent jurisdiction or in
compliance with an order obtained pursuant to Sections 78-27-45 through 78-27-50.5 shall be
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reimbursed for the cost of retrieval and reproduction of the records by the party seeking the
information. The commissioner may by rule establish the rates and conditions under which
reimbursement is made.

(7) (8 The commissioner may classify all records kept by institutions subject to the
jurisdiction of the department and to prescribe the period for which each class of recordsis
retained. Rules adopted under this Subsection (7) for any class of financial institution shall be
consistent with federal laws and regulations applicable to the class.

(b) Rules made under Subsection (7)(a) shall provide that:

(i) Aninstitution may dispose of any record after retaining it for the period prescribed
by the commissioner for retention of records of its class. If an institution disposes of arecord
after the prescribed period, the institution has no duty to produce it in any action or proceeding
and is not liable to any person by reason of that disposition.

(i1) Any institution may keep recordsin its custody in the form of microfilm or
equivalent reproduction. Any such reproduction shall have the same force and effect as the
original and shall be admissible into evidence asif it were the original.

(c) Inadopting rules under this Subsection (7), the commissioner shall take into
consideration:

(i) actions at law and administrative proceedings in which the production of the records
might be necessary or desirable;

(ii) state and federal statutes of limitation applicable to the actions or proceedings;

(iii) the availability from other sources of information contained in these records; and

(iv) other matters the commissioner considers pertinent in formulating rules that
require institutions to retain their records for as short a period as commensurate with the
interest in having the records available of :

(A) customers, members, depositors, and shareholders of the institutions; and

(B) the people of this state.

(8) (& The commissioner may establish reasonable classes of depository and other
financial institutions including separate classes for savings and |oan associations and related
institutions, banks and related institutions, credit unions, and industrial loan corporations.

(b) If the restrictions or requirements the commissioner imposes are not more stringent
than those applicable under federal law or regulation to federally chartered institutions of the
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same class, the commissioner may establish the following for each classin a manner consistent
with thistitle:

(i) eligible classes and types of investments for the deposits and other funds of those
financial institutions;

(it) minimum standards, in amounts sufficient to protect depositors and other creditors,
for the amount and types of capital required to engage in the business conducted by each class
or to obtain alicense or to establish a branch or additional office of an institution of each class;

(iii) eligible obligations, reserves, and other accounts to be included in the computation
of capitd;

(iv) minimum liquidity requirements for financial institutions within each classin
amounts sufficient to meet the demands of depositors and other creditors for liquid funds;

(v) limitations on the amount and type of borrowings by each class of financial
institution in relation to the amount of its capital and the character and condition of its assets
and its deposits and other liabilities;

(vi) limitations on the amount and nature of loans and extensions of credit to any
person or related persons by each class of financia institution in relation to the amount of its
capital; and

(vii) limitations on the amount and nature of loans and extensions of credit by a
financial institution or other person within each class to an executive officer, director, or
principa shareholder of:

(A) theinstitution or other person;

(B) any company of which the institution or other person isasubsidiary;

(C) any subsidiary of the institution or other person;

(D) any affiliate of the institution; and

(E) acompany controlled by an executive officer, director, or principal shareholder of
the ingtitution.

(9) The commissioner may define unfair trade practices of financia institutions and
other persons subject to the jurisdiction of the department and to prohibit or restrict these
practices.

(10) The commissioner may establish reasonable standards to promote the fair and
truthful advertising of:
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() servicesoffered by afinancial institution;

(b) the chargesfor the services advertised under Subsection (10)(a);

(c) theinterest or other compensation to be paid on deposits or any debt instrument
offered for sale by the institution;

(d) the nature and extent of any insurance on deposits, savings accounts, share
accounts, certificates of deposit, time deposit accounts, NOW accounts, share draft accounts,
transaction accounts, or any evidence of indebtedness issued, offered for sale, offered to sell or
sold by any financia institution or other person subject to the jurisdiction of the department;
and

(e) the safety or financial soundness of any financial institution or other person subject
to the jurisdiction of the department.

(11) The commissioner may define what constitutes an impairment of capital for each
class of financial institution or other person subject to the jurisdiction of the department.

(12) The commissioner may designate days on which depository institutions are closed
in accordance with Section 7-1-808.

(13) The commissioner may regulate the issuance, advertising, offer for sale, and sale
of a security to the extent authorized by Section 7-1-503.

(14) The commissioner may require the officers of any institution or other person
subject to the commissioner's jurisdiction to open and keep a standard set of books, computer
records, or both for the purpose of keeping accurate and convenient records of the transactions
and accounts of the institution in a manner to enable the commissioner, supervisors, and
department examiners to readily ascertain the institution's true condition. These requirements
shall be consistent with generally accepted accounting principles for financial institutions.

(15) (a) The commissioner has the sole authority and responsibility to regulate the use
of adebt cancellation clause, as defined in Section 7-1-103:

(i) by afinancial ingtitution; or

(ii) in aconsumer credit agreement governed by Title 70C, Utah Consumer Credit

Code.
(b) Subject to this Subsection (15), in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act, the commissioner may adopt rules to govern the use of a debt

cancellation clause:

-10-
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307 (i) by aUtah depository institution; or

308 (ii) in aconsumer credit agreement governed by Title 70C, Utah Consumer Credit

309 Code.

310 (c) Rules adopted by the commissioner under this Subsection (15) that are applicable to
311  aUtah depository institution:

312 (i) may not be more restrictive for a bank or an industrial |oan corporation than are

313 comparable requlations governing the use of debt cancellation clauses by a national bank; and

314 (ii) _may not be more restrictive for a credit union than are comparable regul ations

315 governing the use of adebt cancellation clause by afederal credit union.
316 [€15)] (16) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking
317  Act, the commissioner may adopt and issue rules consistent with the purposes and provisions

318 of thistitle, and may revise, amend, or repeal the rules adopted.

L egislative Review Note
asof 2-10-03 8:55AM

A limited legal review of thislegislation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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Bill Number HB0303

State Impact

This bill will generate about $50,000 and cost about $50,000 in General Fund
Restricted - Financial Institutions. Use of the product is expected to increase in FY 2005

to about $200,000.

FY 04 Approp. FY 05 Approp. FY 04 Revenue FY 05 Revenue
$50,000 $200,000

GF Restrict-Financial Ins $50,000 $200,000

TOTAL $50,000 $200,000 $50,000 $200,000

Individual and Business Impact

Business and individual impacts will depend on the type of products offered.

Office of the Legislative Fiscal Analyst



