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LEGISLATIVE GENERAL COUNSEL SB. 39

€. Approved for Filing: P. Owen &, 1st Sub. (Green)
¢, 02-18-037.50AM &,

Senator Ed P. Mayne proposes the following substitute bill:

AMENDMENTSTO THE UTAH

ANTIDISCRIMINATION ACT

2003 GENERAL SESSION
STATE OF UTAH

Sponsor: Ed P. Mayne

This act modifiesthe Utah Antidiscrimination Act to addressthe application of the Utah
Antidiscrimination Act to employerswith 14 or fewer employees. Thisact makes
technical changes.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

34A-5-102, as last amended by Chapter 73, Laws of Utah 2001

34A-5-107, as last amended by Chapter 161, Laws of Utah 1999
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 34A-5-102 is amended to read:

34A-5-102. Definitions.

Asused in this chapter:

(1) "Apprenticeship" means a program for the training of apprenticesincluding a
program providing the training of those persons defined as apprentices by Section 35A-6-102.

(2) "Bonafide occupational qualification" means a characteristic applying to an
employee:

(a) that is necessary to the operation; or

(b) isthe essence of the employee's employer's business.

(3) "Court" means:

(a) thedistrict court inthe judicia district of the state in which the asserted unfair
employment practice occurred; or
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(b) if thiscourt isnot in session at that time, ajudge of the court described in

Subsection (3)(a).

(4) "Director" means the director of the division.
(5) "Disability" means aphysical or mental disability as defined and covered by the

Americans with Disabilities Act of 1990, 42 U.S.C. 12102 et seq.

(6) "Division" means the Division of Antidiscrimination and Labor.

(7) "Employee" means any person applying with or employed by an employer.
(8) () [“Emptoeyer"] Except as provided in Subsection (8)(b), "employer" means.
(i) the state;

(ii) any political subdivision;

(iii) any of the following of the state or one of the state's political subdivisions:
(A) aboard[;];

(B) acommission[;];

(C) adepartment[;]:

(D) aninstitution[;]:

(E) aschool district[;];

(F) atrust[;]; or

(G) an agent [of the-state-orttspetitica-subdivistons|; or

(iv) a person employing [15] one or more employees within the state for each working

day in each of at least 20 calendar weeks [ertrere] in the current or preceding calendar year.

(b) "Employer" does not include:

(i) areligious organization or association;

(if) areligious corporation sole; or

(iii) any corporation or association constituting awholly owned subsidiary or agency of

(A) areligious organization or association; or

(B) areligious corporation sole.

(9) "Employment agency" means any person:

(@) undertaking to procure employees or opportunities to work for any other person; or
(b) holding itself out to be equipped to take an action described in Subsection (9)(a).
(20) "Joint apprenticeship committee" means any association of representatives:
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(@ of:

(i) alabor organization; and

(ii) an employer; and

(b) providing, coordinating, or controlling an apprentice training program.

(11) "Labor organization" means any organization that exists for the purpose in whole

or in part of:

(a) collective bargaining;

(b) dealing with employers concerning:

(i) grievances[;]; or

(ii) termsor conditions of employment; or

(c) other mutual aid or protection in connection with employment.

(12) "National origin" means the place of birth, domicile, or residence of:

(@) anindividua; or [of]

(b) anindividual's ancestors.

(13) "On-the-job-training" means any program designed to instruct a person who, while

learning the particular job for which the person is receiving instruction:

() isaso employed at that job; or
(b) may be employed by the employer conducting the program during the course of the

program, or when the program is completed.

(14) "Person” means:

(a) oneor more:

(i) individuad[;];

(ii) partnershipsf;];

(iii) associations[;];

(iv) corporations[;];

(v) legal representatives[;];

(vi) trustsor trusteed[;]. or

(vii) receivers;];

(b) the state; and

(c) all political subdivisions and agencies of the state.
(15) "Presiding officer”" [meansthesame-asthatterm] is as defined in Section
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63-46b-2.

(16) "Prohibited employment practice" means a practice specified as discriminatory,
and therefore unlawful, in Section 34A-5-106.

(17) "Retaliate” means the taking of adverse action:

(@) by:

(i) an employer[;];

(i) an employment agency[;];

(iii) alabor organization[;];

(iv) an apprenticeship program[;];

(v) an on-the-job training program(;]; or

(vi) avocational school;

(b) against [ene-ofitsemptoyeesappticants,ormembers] an employee, applicant, or
member of a person described in Subsection (17)(a); and

(c) because the employee, applicant, or member:

[€a] (1) has opposed any employment practice prohibited under this chapter; or

[{by] (ii) filed charges, testified, assisted, or participated in any way in any proceeding,
investigation, or hearing under this chapter.

(18) "Small employer" means an employer that employs at least one but no more than

14 employees within the state for each working day in each of at least 20 calendar weeksin the

current or preceding calendar year

[€38)] (19) "Vocationa school" means any school or institution conducting a course of
instruction, training, or retraining to prepare individuals to:

(a) follow an occupation or tradel;]; or [to]

(b) pursue amanual, technical, industrial, business, commercial, office, personal
services, or other nonprofessional occupations.

Section 2. Section 34A-5-107 is amended to read:

34A-5-107. Procedurefor aggrieved person to file claim -- Investigations --
Adjudicative proceedings -- Settlement -- Reconsider ation -- Deter mination.

(1) (& Any person claiming to be aggrieved by a discriminatory or prohibited
employment practice may, or that person's attorney or agent may, make, sign, and file with the
division arequest for agency action.
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(b) Every request for agency action shall be verified under oath or affirmation.

(c) A request for agency action made under this section shall be filed within 180 days
after the aleged discriminatory or prohibited employment practice occurred.

(2) Any employer, labor organization, joint apprenticeship committee, or vocational
school who has employees or members who refuse or threaten to refuse to comply with this
chapter may file with the division a request for agency action asking the division for assistance
to obtain their compliance by conciliation or other remedia action.

(3) (a) (i) Beforeahearing isset or held as part of any adjudicative proceeding, the
division shall promptly assign an investigator to attempt a settlement between the parties by
conference, conciliation, or persuasion.

(i) If areguest for agency action involves a small employer, if any party involved in

the agency action incurs attorneys fees or costs during the period of time described in
Subsection (3)(a)(i):
(A) the party that incurs the attorneys fees or costs during that period is solely

responsible for those attorneys fees and costs; and

(B) aparty to the agency action may not be held responsible for the attorneys' fees or

costs incurred by any other party in the agency action that are incurred during the period of
time described in Subsection (3)(a)(i).
(b) (i) If no settlement is reached, the investigator shall make a prompt impartial

investigation of all allegations made in the request for agency action.
(ii) If aninvestigation of allegationsin areguest for agency action described in

Subsection (3)(b) involves asmall emplovyer, if any party involved in the agency action incurs
attorneys' fees or costs during the investigation period described in Subsection (3)(b)(i):
(A) the party that incurs the attorneys fees or costs during the investigation period is

solely responsible for those attorneys' fees and costs; and

(B) aparty may not be held responsible for the attorneys fees or costs incurred by any

other party in the agency action that are incurred during the investigation period described in
Subsection (3)(b)(i).
(c) Thedivision and its staff, agents, and employees shall conduct every investigation

in fairnessto all parties and agencies involved, and may not attempt a settlement between the
partiesif it is clear that no discriminatory or prohibited employment practice has occurred.
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(d) An aggrieved party may withdraw the request for agency action prior to the issuance
of afinal order.

(4) (@) If theinitia attempts at settlement are unsuccessful, and the investigator
uncovers insufficient evidence during the investigation to support the allegations of a
discriminatory or prohibited employment practice set out in the request for agency action, the
investigator shall formally report these findings to the director or the director's designee.

(b) Upon receipt of the investigator's report, the director or the director's designee may
issue a determination and order for dismissal of the adjudicative proceeding.

(c) A party may make awritten request to the Division of Adjudication for an
evidentiary hearing to review de novo the director's or the director's designee's determination
and order within 30 days of the date the determination and order for dismissal isissued.

(d) If thedirector or the director's designee receives no timely request for a hearing, the
determination and order issued by the director or the director's designee becomes the final order
of the commission.

(5) (@) If theinitia attempts at settlement are unsuccessful and the investigator
uncovers sufficient evidence during the investigation to support the allegations of a
discriminatory or prohibited employment practice set out in the request for agency action, the
investigator shall formally report these findings to the director or the director's designee.

(b) Upon receipt of the investigator's report the director or the director's designee may
issue a determination and order based on the investigator's report.

(c) A party may file awritten request to the Division of Adjudication for an evidentiary
hearing to review de novo the director's or the director's designee's determination and order
within 30 days of the date the determination and order is issued.

(d) [#] (i) Subject to Subsection (5)(d)(ii), if the director or the director's designee
receives no timely request for a hearing, the determination and order issued by the director or

the director's designee requiring the respondent to cease any discriminatory or prohibited
employment practice and to provide relief to the aggrieved party becomes the final order of the
commission.

(ii) Notwithstanding Subsection (5)(d)(i), in addition to requiring a respondent to cease

any discriminatory or prohibited employment practice, the relief that the director or the

director's designee may order a small employer to provide an aggrieved party is limited to:
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(A) reinstatement;

(B) an amount of money equal to the |lesser of:

(1) back pay and benefits for a period not to exceed the 180 days; or

(1) $15,000; or

(C) both Subsection (5)(d)(ii)(A) and (B).

(6) In any adjudicative proceeding to review the director's or the director's designee's

determination that a prohibited employment practice has occurred, the division shall present the
factual and legal basis of its determination.

(7) Prior to commencement of an evidentiary hearing, the party filing the request for
agency action may reasonably and fairly amend any allegation, and the respondent may amend
itsanswer. Those amendments may be made during or after a hearing but only with permission
of the presiding officer.

(8) () If, upon all the evidence at a hearing, the presiding officer finds that a
respondent has not engaged in a discriminatory or prohibited employment practice, the
presiding officer shall issue an order dismissing the request for agency action containing the
allegation of adiscriminatory or prohibited employment practice.

(b) [Fhe] (i) Except as provided in Subsection (8)(b)(ii), the presiding officer may
order that the respondent be reimbursed by the complaining party for the respondent's attorneys

fees and costs.
(ii) Notwithstanding Subsection (8)(b)(i), the presiding officer shall order that the
respondent be reimbursed by the complaining party for the lesser of:

(A) the respondent's reasonable attorneys fees and costs incurred after the time periods
described in Subsections (3)(a)(ii) and (3)(b)(ii); or

(B) $500.
(9) If upon al the evidence at the hearing, the presiding officer finds that a respondent

has engaged in a discriminatory or prohibited employment practice, the presiding officer shall
issue an order requiring the respondent to:

(a) cease any discriminatory or prohibited employment practice; [anel]

(b) providerelief to the complaining party, including reinstatement, back pay and
benefits, and attorneys fees and costs[:], except that for a small employer, the relief to the

complaining party islimited to:
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(i) _reinstatement;

(ii) an amount of money equal to the |lesser of:

(A) back pay and benefits for a period not to exceed 180 days; or
(B) $15,000;

(iii) the lesser of:

(A) the reasonable attorneys fees and costs incurred after the time periods described in
Subsections (3)(a)(ii) and (3)(b)(ii); or

(B) $500; or

(iv) acombinations of Subsections (9)(b)(i) through (iii).

(10) Conciliation between the partiesisto be urged and facilitated at all stages of the
adjudicative process.

(11) (&) Either party may file with the Division of Adjudication awritten request for
review before the commissioner or Appeals Board of the order issued by the presiding officer
in accordance with Section 63-46b-12 and Chapter 1, Part 3, Adjudicative Proceedings.

(b) If thereisno timely request for review, the order issued by the presiding officer
becomes the final order of the commission.

(12) An order of the commission under Subsection (11)(a) is subject to judicial review
as provided in Section 63-46b-16 and Chapter 1, Part 3, Adjudicative Proceedings.

(13) The commission shall have authority to make rules concerning procedures under
this chapter in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act.

(14) The commission and its staff may not divulge or make public any information
gained from any investigation, settlement negotiation, or proceeding before the commission
except as provided in Subsections (14)(a) through (d).

(a) Information used by the director or the director's designee in making any
determination may be provided to all interested parties for the purpose of preparation for and
participation in proceedings before the commission.

(b) Genera statistical information may be disclosed provided the identities of the
individuals or parties are not disclosed.

(c) Information may be disclosed for inspection by the attorney general or other legal
representatives of the state or commission.

(d) Information may be disclosed for information and reporting requirements of the
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federal government.

(15) The procedures contained in this section are the exclusive remedy under state law
for employment discrimination based upon race, color, sex, retaliation, pregnancy, childbirth,
or pregnancy-related conditions, age, religion, national origin, or disability.

(16) The commencement of an action under federal law for relief based upon any act
prohibited by this chapter bars the commencement or continuation of any adjudicative
proceeding before the commission in connection with the same claims under this chapter.
Nothing in this subsection is intended to alter, amend, modify, or impair the exclusive remedy
provision set forth in Subsection (15).



