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FUNERAL SERVICESAMENDMENTS
2003 GENERAL SESSION
STATE OF UTAH

Sponsor: David L. Gladwell

This act modifiesthe Occupations and Professions Code by repealing the Funeral
ServicesLicensing Act and the Preneed Funeral Arrangement Act. The act enactsthe
provisions of those two actsasthe Funeral ServicesAct. The act altersthe member ship
of the Board of Funeral Service. Theact eliminatesthe Preneed Funeral Arrangement
Licensing Board and transfersthe dutiesand responsibilitiesto the Board of Funeral
Service. Theact enacts provisions prohibiting a convicted felon from holding certain
licenses. Theact enacts endor sement requirementsfor individualslicensed in another
jurisdiction. Theact enacts provisions prohibiting solicitation of funeral servicesor
mer chandise after a person'sdeath. Theact establishes criminal penaltiesfor certain
violations. The act enacts provisions dealing with theright and duty to control the
disposition of a deceased person, and provides immunity to funeral service directorswho
control the disposition of a deceased person under some circumstances. The act makes
technical changes.
This act affects sections of Utah Code Annotated 1953 as follows:
ENACTS:

58-9-101, Utah Code Annotated 1953

58-9-102, Utah Code Annotated 1953

58-9-201, Utah Code Annotated 1953

58-9-301, Utah Code Annotated 1953

58-9-302, Utah Code Annotated 1953

58-9-303, Utah Code Annotated 1953

58-9-304, Utah Code Annotated 1953

58-9-305, Utah Code Annotated 1953
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58-9-306, Utah Code Annotated 1953

58-9-307, Utah Code Annotated 1953

58-9-401, Utah Code Annotated 1953

58-9-501, Utah Code Annotated 1953

58-9-502, Utah Code Annotated 1953

58-9-503, Utah Code Annotated 1953

58-9-504, Utah Code Annotated 1953

58-9-505, Utah Code Annotated 1953

58-9-506, Utah Code Annotated 1953

58-9-601, Utah Code Annotated 1953

58-9-602, Utah Code Annotated 1953

58-9-603, Utah Code Annotated 1953

58-9-604, Utah Code Annotated 1953

58-9-605, Utah Code Annotated 1953

58-9-606, Utah Code Annotated 1953

58-9-701, Utah Code Annotated 1953

58-9-702, Utah Code Annotated 1953

58-9-703, Utah Code Annotated 1953

58-9-704, Utah Code Annotated 1953

58-9-705, Utah Code Annotated 1953

58-9-706, Utah Code Annotated 1953

58-9-707, Utah Code Annotated 1953

58-9-708, Utah Code Annotated 1953

REPEALS:

58-9-1, as repealed and reenacted by Chapter 250, Laws of Utah 1991
58-9-2, as last amended by Chapter 297, Laws of Utah 1993

58-9-3, as last amended by Chapter 297, Laws of Utah 1993

58-9-4, as repealed and reenacted by Chapter 297, Laws of Utah 1993
58-9-5, as repealed and reenacted by Chapter 297, Laws of Utah 1993
58-9-6, as last amended by Chapter 313, Laws of Utah 1994

58-9-7, as repealed and reenacted by Chapter 297, Laws of Utah 1993
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58-9-8, as repealed and reenacted by Chapter 250, Laws of Utah 1991
58-9-9, as repealed and reenacted by Chapter 250, Laws of Utah 1991
58-9-10, as repealed and reenacted by Chapter 250, Laws of Utah 1991
58-9-11, asrepealed and reenacted by Chapter 250, Laws of Utah 1991
58-9-12, asrepealed and reenacted by Chapter 250, Laws of Utah 1991
58-9-13, as repealed and reenacted by Chapter 297, Laws of Utah 1993
58-9-15, as repealed and reenacted by Chapter 250, Laws of Utah 1991
58-58-1, as enacted by Chapter 261, Laws of Utah 1991

58-58-2, as last amended by Chapter 297, Laws of Utah 1993

58-58-3, as last amended by Chapter 3, Laws of Utah 1996

58-58-4, as last amended by Chapter 297, Laws of Utah 1993

58-58-5, as last amended by Chapter 313, Laws of Utah 1994

58-58-6, as repealed and reenacted by Chapter 297, Laws of Utah 1993
58-58-7, as repealed and reenacted by Chapter 297, Laws of Utah 1993
58-58-8, as enacted by Chapter 261, Laws of Utah 1991

58-58-9, as enacted by Chapter 261, Laws of Utah 1991

58-58-10, as enacted by Chapter 261, Laws of Utah 1991

58-58-11, as enacted by Chapter 261, Laws of Utah 1991

58-58-12, as enacted by Chapter 261, Laws of Utah 1991

58-58-13, as enacted by Chapter 261, Laws of Utah 1991

58-58-14, as enacted by Chapter 261, Laws of Utah 1991

58-58-15, as enacted by Chapter 261, Laws of Utah 1991

Be it enacted by the Legidature of the state of Utah:

Section 1. Section 58-9-101 is enacted to read:
CHAPTER 9. FUNERAL SERVICESACT

Part 1. General Provisions
58-9-101. Title.
This chapter is known as the "Funeral Services Act.”
Section 2. Section 58-9-102 is enacted to read:
58-9-102. Definitions.
In addition to the definitions in Section 58-1-102, as used in this chapter:

SB.91
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(1) "Beneficiary" means the individual who, at the time of the beneficiary's death, isto

receive the benefit of the property and services purchased under a preneed funeral arrangement.
(2) "Board" means the Board of Funeral Service created in Section 58-9-201.
(3) "Buyer" means any person who purchases a preneed funeral arrangement.

(4) "Calcination" means a process in which adead human body is reduced by intense

heat to aresidue that is not as substantive as the residue that follows cremation.

(5) "Cremation" means the reduction of adead human body by direct flame to residue

that includes bone fragments.

(6) "Direct disposition”" means the disposition of a dead human body:

(a) asquickly aslaw alows;

(b) without preparation of the body by embalming; and

(c) without any attendant funeral service or graveside service.

(7)_"Disposition” means the final disposal of adead human body by:

(@) earth interment;

(b) above ground burial;

(c) cremation;

(d) calcination;

(e) burial at sea;

(f) delivery to amedical institution; or

(q)_other lawful means.

(8) "Embalming" means replacing body fluids in a dead human body with preserving

and disinfecting chemicals.
(9) "Funeral establishment" means a place established for the any of the following
purposes in connection with a dead human body:

(a)_custody;
(b) shelter;

C) Care;

(d) preparation;

(e) disposition; or

(f) other services.

(10) (a) "Funeral merchandise' means any of the following into which a dead human




121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151

01-06-03 6:43 AM SB.91

body is placed in connection with the transportation or disposition of the body:
(i) vaults;
(ii) caskets; or

(iii) other personal property.

(b) "Funera merchandise" does not include:

(i) _mausoleum crypts;

(ii)_interment receptacles preset in a cemetery; or

(iii) columbarium niches.

(11) "Funerd service' means any service, rite, or ceremony performed:

(a) with respect to the death of a human; and
(b) with the body of the deceased present.
(12) "Funerd service apprentice’ means an individual licensed under this chapter who

is permitted to:

(a) assist afunera service director in the embalming or other preparation of a dead

human body for deposition;

(b) assist afuneral service director in the cremation, calcification, or pulverization of a

dead human body or its remains; and

(c) perform other funera service activities under supervision of afuneral service

director.
(13) "Funeral service director" means an individual licensed under this chapter who

may engage in al lawful professional activities requlated and defined under the practice of

funeral service.

(14) "Graveside service' means afuneral service held at the location of disposition.

(15) "Memorial service" means any service, rite, or ceremony performed:

(a) with respect to the death of a human; and
(b) without the body of the deceased present.
(16) "Practice of funeral service' means:

(a) supervising the receipt of custody and transportation of a dead human body to

prepare the body for:

(i) disposition; or

(ii) shipment to another location:
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(b) entering into a contract with any person to provide professional services requlated

under this chapter:

() _embaming or otherwise preparing a dead human body for disposition;

(d) supervising the arrangement or conduct of any of the following:

(i) afuneral service;

(ii) aqgraveside service; or

(iii) amemorial service;

(e) cremation, calcification, or pulverization of a dead human body or the body's

remans;

(f)_supervising the arrangement of :

(i) _adisposition; or

(ii) adirect disposition:

(q) facilitating:

(i) adisposition; or

(ii) adirect disposition:;

(h) supervising sales of funeral merchandise by afuneral establishment;

(i) _managing or otherwise being responsible for the practice of funeral serviceina
licensed funeral establishment;
(j)_supervising the sale of a preneed funeral arrangement; and

(k) contracting with or employing individuals to sell a preneed funeral arrangement.

(17) (a) "Preneed funeral arrangement” means any written or oral agreement sold in

advance of the death of the beneficiary under which a person agrees with a buyer to provide at

the death of the beneficiary any of the following as are typically provided in connection with a
disposition:

(i) merchandise;

(ii) goods;

(iii) services, including:

(A) embalming services; and

(B) funeral directing services;

(iv) real property; or

(v) personal property, including:
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(A) caskets,

(B) other primary containers:

(C) cremation or transportation containers;

(D) outer burial containers;

(E) vaults;

(F)_graveliners;

(G) funeral clothing and accessories;

(H) _monuments;

() _grave markers; and

(J) cremation urns.

(b) "Preneed funeral arrangement” includes a policy or product of life insurance:

(i) providing adeath benefit cash payment on the death of the beneficiary; and

(ii) that islimited to providing the products and services described in Subsection
17)(a).

(c) "Preneed funeral arrangement” does not include a policy or product of life

insurance:
(i) providing a death benefit cash payment on the death of the beneficiary; and
(ii) that isnot limited to providing the products or services described in Subsection
1/7)(a).
(18) "Provider" means alicensed funeral establishment that furnishes or will furnish
the services or property purchased under a preneed funeral arrangement.

(19) "Pulverization" means a grinding process that reduces the residue of a cremation

or calcination into a powdery substance.

(20) "Sales agent" means an individual licensed under this chapter as a preneed funeral

arrangement sales agent.
(21) "Unlawful conduct” is as defined in Sections 58-1-501 and 58-9-501.
(22) "Unprofessional conduct"” is as defined in Sections 58-1-501 and 58-9-502.
Section 3. Section 58-9-201 is enacted to read:
Part 2. Board

58-9-201. Board.
(1) Thereis created the Board of Funeral Service consisting of:
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(a) three funeral service directors who own or have an ownership interest in afuneral

establishment, at |east two of which are preened funeral arrangement providers;

(b) one funeral service director who does not have an ownership interest in afunera

service establishment;

(c) _one preneed funeral arrangement sales agent, who does not have an ownership

interest in afunera service establishment;

(d) _one owner or officer of an endowment care cemetery; and

(e) one member from the general public who has no association with the funera

service profession.
(2) The board shall be appointed and serve in accordance with Section 58-1-201.
(3)_The duties and responsibilities of the board shall be in accordance with Sections
58-1-202 and 58-1-203. In addition, the board shall designate one of its members on a
permanent or rotating basis to:

(a) assist the division in reviewing complaints concerning the unlawful or

unprofessional conduct of alicensee; and

(b) advisethedivision in itsinvestigation of these complaints.

(4) A board member who has, under Subsection (3), reviewed a complaint or advised

the division in its investigation may be disqualified from participating with the board when the

board serves as a presiding officer of an administrative proceeding concerning the complaint.
Section 4. Section 58-9-301 is enacted to read:
Part 3. Licensing

58-9-301. Licensurerequired -- License classifications.

(1) A licenseisrequired to engage in the practice of funeral service, except as
specifically provided in Sections 58-1-307 and 58-9-305.

(2) Thedivision shall issue to a person who qualifies under this chapter alicense in the

classification of:

(a) funeral service director:;

(b) funera service apprentice;

(c) funeral service establishment;

(d) preneed funeral arrangement provider: or

(e) preneed funeral arrangement sales agent.
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Section 5. Section 58-9-302 is enacted to read:
58-9-302. Qualificationsfor licensure.
(1) Each applicant for licensure as afunera service director shall:

(a) submit an application in aform prescribed by the division;
(b) pay afee as determined by the department under Section 63-38-3.2;
(c) be of good moral character in that the applicant has not been convicted of:

(i) afelony;

(ii) amisdemeanor involving moral turpitude; or

(iii) any other crime that when considered with the duties and responsibilities of a

funeral service director is considered by the division and the board to indicate that the best

interests of the public are not served by granting the applicant alicense;

(d) have completed a high school education or its equivaent;

(e) have obtained an associate degree, or its eguivalent, in mortuary science from a

school of funera service accredited by the American Board of Funeral Service Education or

other accrediting body recognized by the U.S. Department of Education;

(f)_have completed not less than 2,000 hours and 50 embalmings, over aperiod of not

less than one year, of satisfactory performancein training as alicensed funera service

apprentice under the supervision of alicensed funeral service director; and

(0) have successfully completed examinations approved by the divisionin
collaboration with the board.
(2) Each applicant for licensure as afunera service apprentice shall:

(a) submit an application in aform prescribed by the division;
(b) pay afee as determined by the department under Section 63-38-3.2;
(c) be of good moral character in that the applicant has not been convicted of:

(i) afelony;

(ii) amisdemeanor involving moral turpitude; or

(iii) any other crime that when considered with the duties and responsibilities of a

funeral service apprenticeis considered by the division and the board to indicate that the best

interests of the public are not served by granting the applicant alicense;

(d) _have completed a high school education or its equivaent; and

(e) have successfully completed an examination testing the applicant's knowledge of
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the law and rules made under this chapter.

(3) Each applicant for licensure as afunera service establishment shall:

(a) submit an application in aform prescribed by the division;
(b) pay afee as determined by the department under Section 63-38-3.2;
(c) havein place and maintain at all times alicensed funeral service director

responsible for the operation of the funeral service establishment as the sole proprietor, a

managing general partner, or an officer of a corporation; and
(d) if it istheintention of the funeral establishment to sell preneed funera
arrangements, file with the division an application for alicense to sell preneed funera

arrangements.
(4) _Each applicant for licensure as a preneed funeral arrangement provider shall:

(a) submit an application in aform provided by the division;

(b) pay afee as determined by the department under Section 63-38-3.2;

(c) belicensed in the state as a funeral service establishment;

(d) befree of activities or conduct which, when considered with the responsibilities of
alicensee and the public interest, is a threat to the public health, safety, or welfare;

(e) filewith the completed application a copy of each form of contract or agreement the

applicant will usein the sale of preneed funeral arrangements; and

(f)_provide evidence of appropriate licensure with the Insurance Department if the

applicant intends to engage in the sale of any preneed funeral arrangements funded in whole or

in part by an insurance policy or product to be sold by the provider or the provider's sales agent.

(5) Each applicant for licensure as a preneed funeral arrangement sales agent shall:

(a) submit an application in aform prescribed by the division;
(b) pay afee as determined by the department under Section 63-38-3.2;
(c) be of good moral character in that the applicant has not been convicted of:

(i) afelony;

(ii) amisdemeanor involving moral turpitude; or

(iii) any other crime that when considered with the duties and responsibilities of a

preneed funeral sales agent is considered by the division and the board to indicate that the best

interests of the public are not served by granting the applicant alicense;

(d) be ahigh school graduate or have obtained a certificate of equivalency approved by

-10-
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thedivision;

(e) pass an examination approved by the division in collaboration with the board:;

(f) provide evidence that the applicant will be associated with alicensed preneed

funeral arrangement provider upon issuance of alicense under terms acceptable to the division;

and
(q)_provide evidence of appropriate licensure with the Insurance Department if the

applicant intends to engage in the sale of any preneed funeral arrangements funded in whole or

in part by an insurance policy or product.
Section 6. Section 58-9-303 is enacted to read:

58-9-303. Term of license -- Expiration -- Renewal.

(1) Thedivision shall issue each license under this chapter in accordance with a

two-year renewal cycle established by rule. The division may by rule extend or shorten a

renewal cycle by as much as one year to stagger the renewal cycles it administers.

(2) Notwithstanding Subsection (1), a person who has once held alicense as afuneral

service apprentice and has not qualified for licensure as a funeral service director may be issued

a subsequent funeral service apprentice license for only one additional two-year term upon the

specific approva of the division in collaboration with the board.

(3)_At the time of renewal, the licensee shall show satisfactory evidence of completion
of continuing education as reguired under Section 58-9-304.
(4) Each license automatically expires on the expiration date shown on the license

unless the licensee renews it in accordance with Section 58-1-308.
Section 7. Section 58-9-304 is enacted to read:
58-9-304. Continuing education.
(1) Asacondition precedent for license renewal, each funeral service director shall,

during each two-year licensure cycle or other cycle defined by rule, complete 20 hours of

qualified continuing professional education in accordance with standards defined by rule.

(2) If arenewal cycleis extended or shortened under Section 58-9-303, the continuing

education hours required for license renewal under this section shall be increased or decreased

proportionally.
Section 8. Section 58-9-305 is enacted to read:

58-9-305. Exemptionsfrom licensure.

-11-
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In addition to the exemptions from licensure in Section 58-1-307, a person may engage

in the following acts included within the definition of the practice of funeral service, subject to

the stated circumstances and limitations, without being licensed under this chapter:

(1) transportation of a dead human body in accordance with other applicable state and
federal laws;
(2) ambulance or other emergency transportation of a dead human body:;

(3) the sdle of any of thefollowing that is delivered to the purchaser or the purchaser's

designee within 90 days after the day of the sale:

(a) funeral merchandise;
(b) headstones; or
(c)_other memorial merchandise;

(4) the performance of funeral, graveside, or memorial services by:

(2) amember of the clerqy; or

(b) other recognized individuals;

(5) assisting a Utah licensed funeral service director regarding disasters or special

emergencies by individuals licensed in other states as funeral service directors;

(6) activities of an unlicensed individual employed by afuneral service establishment

involving arrangement for afuneral service or the sale of funeral merchandise if the binding

contract is reviewed, approved, and signed in behalf of the funeral service establishment by a

licensed funeral service director; and

(7) nonprofessional tasks or activities which do not require independent professional

judgment which are required of persons employed by afuneral service establishment under the

supervision of afunera service director.
Section 9. Section 58-9-306 is enacted to read:
58-9-306. License by endorsement.

The division may issue alicense by endorsement to a person who holds alicense to

engage in the practice of funeral service from another state, jurisdiction, or territory of the
United States, if:
(1) the person'slicenseis:

a) active
(b) in good standing; and

-12 -
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(c) freefrom disciplinary action; and

(2) the person:
(a) _mests the reguirements of Section 58-1-302;
(b) isof good mora character in that the person has not been convicted of:

(i) afelony;

(ii) amisdemeanor involving moral turpitude; or

(iii)_any other crime that when considered with the duties and responsihilities of the

license for which the person is applying is considered by the division and the board to indicate

that the best interests of the public are not served by granting the applicant alicense;

(c) has completed five vears of lawful and active practice as alicensed funeral service

director and embamer within the ten years immediately preceding the application for licensure

by endorsement;

(d) has passed a national examination determined by the division; and

(e) has passed an examination on the rules of the state determined by the division.
Section 10. Section 58-9-307 is enacted to read:

58-9-307. Supervision of funeral service apprentice.

(1) A person seeking licensure as afuneral service apprentice shall submit as a part of

the application for alicense:

(a) the name of the licensed funeral service director who has agreed to supervise the
applicant; and

(b) the name of the licensed funeral establishment at which the training and supervision
shall take place.

(2) A licensed funeral service director may supervise only one licensed funeral service

apprentice at one time.

(3) Within 30 days after the day on which the supervisor-supervisee relationship

between alicensed funera service director and alicensed funeral service apprentice terminates,

the funeral service director shall furnish to the division a report of the performance of the

funeral service apprentice. The report shall be in form and content as prescribed by the

division.
(4) A licensed funeral service apprentice may apply to the division to request

supervision by a different funeral service director. The application shall be made on aform

-13-



SB.91 01-06-03 6:43 AM

400 prescribed by thedivision. A change of supervisor requires approva of the division. The

401 supervising funeral service director shall submit to the division, in accordance with Subsection

402 (3), areport of the funeral service apprentice's performance.

403 (5) Thelicensed funeral service director is responsible for all of the duties and

404  functions performed by the funeral service apprentice.

405 Section 11. Section 58-9-401 is enacted to read:

406 Part 4. License Denial and Discipline

407 58-9-401. Groundsfor denial of license -- Disciplinary proceedings.

408 Grounds for refusing to issue alicense to an applicant, for refusing to renew the license

409 of alicensee, for revoking, suspending, restricting, or placing on probation the license of a

410 licensee, for issuing apublic or private reprimand to alicensee, and for issuing a cease and
411 desist order shall be in accordance with Section 58-1-401.

412 Section 12. Section 58-9-501 is enacted to read:

413 Part 5. Unlawful and Unprofessional Conduct -- Penalties

414 58-9-501. Unlawful Conduct.

415 "Unlawful conduct" includes:

416 (1) doing any of the following to prepare a dead human body for disposition unless
417  licensed as afunera service director or afuneral service apprentice:

418 (&) embaming;

419 (b) calcinating;

420 (c) pulverizing;

421 (d) cremating; or

422 (€) using any method that invades a dead human body;

423 (2) using thetitle "funeral service director," "funeral service apprentice," or "funera

424  service establishment” unless licensed under this chapter;

425 (3)_engaging in, providing, or agreeing to provide funeral arrangements to be provided

426 under apreneed funera arrangement without first obtaining alicense as a preneed funera

427  arrangement provider under this chapter;

428 (4) engaging in selling, representing for sale, or in any other way offering to sell any

429  contract under which preneed funeral arrangements are to be provided without first obtaining a

430 license under this chapter as:

-14 -
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431 () apreneed funeral arrangement sales agent; or

432 (b) afuneral servicedirector;

433 (5) selling or representing for sale any preneed funeral arrangement contract or
434 reement:

435 (a) which has not been approved as to form and content by the division; and
436 (b) acurrent copy of which is not on file with the division; and

437 (6) failing to comply with Section 58-9-702.

438 Section 13. Section 58-9-502 is enacted to read:

439 58-9-502. Unprofessional conduct.

440 (1) "Unprofessional conduct” includes:

441 (a) thefailure of afuneral service director to accurately document, report, and

442  supervisethe activities of afunera service apprentice;

443 (b) knowingly soliciting the sale of any funeral service or funeral merchandise for a

444  person whose death occurred or was imminent prior to the solicitation; and

445 (c) paying or offering to pay a commission or anything of value to secure deceased

446  human remains for afuneral service or disposition to:

447 (i) medical personnel;

448 (ii) anursing home;

449 (iii) anursing home employes;

450 (iv) ahospice;

451 (v) ahospice employee;

452 (vi) clergy;

453 (vii) agovernment official; or

454 (viii) any other third party.

455 (2) "Unprofessional conduct" does not include:
456 (a) general advertising directed to the public at large; or
457 (b) responding to a notification of death from:
458 (i) medical personnel;

459 (ii) anursing home;

460 (iii) anursing home employee;

461 (iv) ahospice;

-15-



462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
ar7
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492

SB.91 01-06-03 6:43 AM

(v)_ahospice employee;

(vi) clergy;

(vii) agovernment official; or

(viii) any authorized representative of the family of the deceased person.

Section 14. Section 58-9-503 is enacted to read:

58-9-503. Penalty for unlawful conduct.

(1) Any person who violates the unlawful conduct provisions defined in Subsections

58-9-501(1) through (5) is quilty of aclass A misdemeanor.

(2) Any person who violates the unlawful conduct provision defined in Subsection

58-9-501(6) is quilty of a second degree felony.

Section 15. Section 58-9-504 is enacted to read:

58-9-504. Authority to promulgaterules.

In addition to the authority granted under Section 58-1-106, in accordance with Title
63, Chapter 46a, Utah Administrative Rulemaking Act, the division in collaboration with the
board shall establish by rule:

(1) the minimum requirements for alicensed funeral establishment for the following:

(8) physical facilities;

(b) equipment;

(c)_instruments; and

d) supplies;
(2) license cycles under Section 58-9-303;
(3)_standards to protect the interests of buyers and potential buyers of preneed funeral

arrangements under Section 58-9-701; and

(4) standards for preneed funeral arrangement trusts.
Section 16. Section 58-9-505 is enacted to read:

58-9-505. Disclosure requirements.

A licensee under this chapter shall disclose information in accordance with regulations

of the Federal Trade Commission and rules adopted by the division pursuant to this chapter.
Section 17. Section 58-9-506 is enacted to read:
58-9-506. Inspection -- Right to access.

A licensed funera service establishment is subject to inspection during normal busi ness
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hours to determine compliance with the laws of Utah by:

(1) any authorized representative of the division; or

(2) any authorized representative of alocal or state health department.
Section 18. Section 58-9-601 is enacted to read:
Part 6. Control of Disposition
58-9-601. Advancedirections.
(1) A person may provide written directions to direct the preparation, type, and place of

the person's disposition, including:

(a) designating afuneral service establishment;

(b) providing directions for burial arrangements; or

(c) providing directions for cremation arrangements.

(2) The person authorized to control the disposition of the decedent shall carry out the

directions of the decedent to the extent that:

(a) thedirections are reasonable;

(b) thedirections are lawful;

(c) the decedent has provided resources to carry out the directions; and

(d) the person with the right and duty to control the disposition under Section 58-9-602

does not provide additional or different directions.

(3) Directions for disposition contained in awill shall be carried out regardless of:

(a) thevalidity of other aspects of the will; or
(b) thefact that the will may not be offered or admitted to probate until alater date.
(4) A person may change or cancel written directions prepared under this section at any

time prior to the person's death by providing written notice to all applicable parties.

(5) The person with the right and duty to control the disposition under Section

58-9-602 may provide directions that are different from the written directions prepared under

this section.
(6) If the person with the right and duty to control the disposition under Section

58-9-602 does not provide additional or different instructions under Subsection (5), afuneral

service director may complete the disposition of the deceased person according to the written

directions prepared under this section.
Section 19. Section 58-9-602 is enacted to read:
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58-9-602. Deter mination of control of disposition.
The right and duty to control the disposition of a deceased person, including the

location and conditions of the disposition, vest in the following degrees of relationship in the

order named:

(1) aperson designated in a dated written instrument signed by the decedent, excluding
apower of attorney that terminates at death under Sections 75-5-501 and 75-5-502;

(2) the surviving, legally recognized spouse of the decedent;

(3) thesurviving child or children of the decedent over the age of 18;

(4) the surviving parent or parents of the decedent;

(5) the person or persons in the next degree of succession under Title 75, Chapter 2,

Intestate Succession and Wills;

(6) any public official charged with arranging the disposition of deceased persons; and

(7)_in the absence of any person under Subsections (1) through (6), any person willing

to assume the right and duty to control the disposition.
Section 20. Section 58-9-603 is enacted to read:
58-9-603. Estranged persons.
(1) Asusedin this section, "estranged” means having a relationship characterized by

mutual enmity, hostility, or indifference.

(2) Theright and duty to control the disposition falls to the person in the subsequent
degree of relationship under Section 58-9-602 if:

(a) thereisonly one person in one degree of relationship to the decedent; and

(b) a court having jurisdiction determines that the person described in Subsection (2)(a)
and the decedent were estranged at the time of the decedent's death.

Section 21. Section 58-9-604 is enacted to read:

58-9-604. Refusal of control of disposition.

If a person declines to act on the right and duty to control the disposition as established

in this part, the right and duty to control the disposition shall pass:

(1) to another person with the same degree of relationship to the decedent as the person

that declines to act on the right and duty to control the disposition; or

(2) if no person satisfies Subsection (1), to the person or persons in the next degree of
relationship under Section 58-9-602.
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Section 22. Section 58-9-605 is enacted to read:
58-9-605. Control by funeral servicedirector.
A funeral service director may control the disposition of the decedent and recover

reasonable chargesif:

(1) (a) thefuneral service director has actual knowledge that none of the persons
described in Section 58-9-602 exist; or

(b) after reasonable efforts the funeral service director is not able to contact any of the
persons described in Section 58-9-602; and

(2) the appropriate public official charged with arranging the disposition of deceased

persons fails to assume responsibility for disposition of the decedent within 36 hours after

receiving written notice from the funeral service director.
Section 23. Section 58-9-606 is enacted to read:
58-9-606. | mmunity.
A funeral service director is not criminaly or civilly liable for:

(1) acting in accordance with this chapter; or

(2) carrying out the otherwise lawful instructions of:
(a)_the decedent; or
(b) aperson or persons whom the funeral service director reasonably believesis

entitled to control the disposition.
Section 24. Section 58-9-701 is enacted to read:
Part 7. Preneed Funeral Arrangement Requirements

58-9-701. Preneed contract requirements.
(1) Every preneed funeral arrangement sold in Utah shall be evidenced by awritten

contract. The provider shall file the form of the contract with the division. Approval of the

contract by the division is required before:

(a)_any representation may be made by a provider or sales agent to a potential buyer; or

(b) any sale.
(2) Each preneed contract form approved by the division shall:

(a) bewritten in clear and understandabl e [anguage printed in an easy-to-read type size

and style;
(b) bear the preprinted name, address, tel ephone number, and license number of the
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provider obligated to provide the services under the contract terms;

(c) be sequentially numbered by contract form;

(d) clearly identify that the contract is a guaranteed product contract;

(e) providethat atrust is established in accordance with the provisions of Section
58-9-702;
(f)_if the contract is funded by an insurance policy or product, provide that the

insurance policy or product isfiled with the Insurance Department and meets the requirements

of Title 31A, Insurance Code; and
(g)_conform to other standards created by rule under Title 63, Chapter 46a, Utah
Administrative Rulemaking Act, to protect the interests of buyers and potential buyers.

(3) No modification of the form, terms, or conditions of the preneed contract may be

made without the prior written approval of the division. The division may not unreasonably

withhold approval.

(4) A preneed contract shall provide for payment by the buyer in a form which may be

liquidated by the provider within 30 days after the day the provider or sales agent receives the

payment.
(5) A preneed contract may not be revocable by the provider except:

(a)_in the event of nonpayment; and

(b) under terms and conditions clearly set forth in the contract.

(6) (a) A preneed contract may not be revocable by the purchaser or beneficiary except

in the event of:
(i) asubstantial contract breach by the provider; or

(i1) substantial evidence that the provider is or will be unable to provide the persona

property or services to the beneficiary as provided under the contract.

(b) The contract shall contain aclear statement of the manner in which payments made

on the contract shall be refunded to the purchaser or beneficiary upon revocation by the
beneficiary.

Section 25. Section 58-9-702 is enacted to read:

58-9-702. Paymentsto beheld in trust -- Trustee qualifications.

(1) All money representing payments for the purchase of a preneed funeral

arrangement shall be deposited by the provider or sales agent receiving the payment:
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(a) within ten business days after the day on which the provider or sales agent receives

the payment in the form of cash or cash equivalent; or

(b) within 35 calendar days after the day on which the provider or sales agent receives

the payment in the form of a negotiable instrument.

(2) _All money received under Subsection (1) shall be placed in atrust account naming

as trustee a Utah financial institution authorized to engage in the trust business under Title 7,

Chapter 5, Trust Business.

Section 26. Section 58-9-703 is enacted to read:

58-9-703. Trust agreement.

(1) Each trust established by a provider shall be administered in accordance with a trust
agreement conforming with:

(a)_the requirements of this chapter:;

(b) rules adopted with respect to this chapter:
(c) the provisions of Title 75, Chapter 7, Trust Administration; and
(d) all other state and federal laws applicable to trusts and trust agreements.

(2) Each trust agreement shall require that the provider report:

(a) funds deposited into the trust in the name of the beneficiary;

(b) the contract number; and
(c) that the trustee shall establish a separate account within the trust for each
beneficiary and contract number.

(3) Each trust agreement shall reguire that the trustee:

(a) separately account for each contract; and

(b) separately record payments with respect to each contract made into the corpus of
the trust.
(4) Each trust agreement shall provide for distributions from the trust in accordance

with the provisions of this chapter upon:
(a) the death of the beneficiary:;
(b) revocation of the contract by the provider upon nonpayment by the purchaser; or

(c) revocation of the contract by the beneficiary or purchaser.
Section 27. Section 58-9-704 is enacted to read:
58-9-704. Interest earned on trust funds.
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Interest earned on trust funds shall be available for expenditure according to the

following priority:

(1) to pay the reasonable trustee expenses of administering the trust within a maximum
amount established by rule;

(2) to pay within a maximum amount established by rule under Section 58-9-504 the
reasonable provider expenses associated with:

(a) the sale of the plan;

(b) administering the collection, remittance, and accounting of the amount of payments

made into the corpus of the trust; and

(c) reporting required with respect to those contracts:
(i) that have been sold; and
(ii) under which the provider is obligated:;

(3) to pay the costs of providing any of the following for which the provider is

obligated under a specific outstanding preneed funeral arrangement contract:

(a)_personal property; and
(b) services at need; and
(4) to pay the provider available funds left in the individual trust account after:

(a) all costs of providing personal property and services for which the provider is

obligated under the contract underlying the trust; or

(b) (i) the contract is canceled as provided under this chapter; and

(i) all amounts payable to the purchaser, beneficiary, or any other person have been
paidin full.

Section 28. Section 58-9-705 is enacted to read:

58-9-705. Distribution of funds.

(1) Interest earned on trust funds shall be available to the provider according to the
priority set forth in Section 58-9-704.

(2) The amount of payments made into the corpus of the trust and any other amount

which has been paid into the corpus of the trust shall be paid to the provider in the amount

credited to a specific account upon the event of one of the following:
(a) the death of the beneficiary which shall be demonstrated to the trustee by the
provider by furnishing to the trustee:
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(i) areguest for payment from the trust; and
(ii) acertified copy of the death certificate of the beneficiary; or
(b) revocation of the preneed funeral arrangement contract by either the provider or the

purchaser according to the terms and conditions of the contract, which shall be demonstrated to

the trustee by the provider by furnishing to the trustee satisfactory evidence that:

(i) _the contract has been revoked; and

(ii) _the provider has paid all funds due to the buyer or beneficiary.

(3) _Upon an order of any court having jurisdiction, all amounts that have been paid into

the corpus of the trust shall be paid to the purchaser or beneficiary in the event of:

(a2) ajudgment to the benefit of a purchaser or beneficiary upon afinding that:

(i) the provider isin substantial breach of the contract; or

(ii) thereis substantial evidence that the provider is or will be unable to provide the

personal property or services to the beneficiary under the contract;

(b) ajudgment of bankruptcy against the provider; or

(c) _any finding by the court that determines the funds should be rightfully returned to

the purchaser or beneficiary.
Section 29. Section 58-9-706 is enacted to read:
58-9-706. Annual reportsconcerning trust funds.

(1) Each provider shall file an annual report with the division on or before April 15 of

each vear in aform provided by the division. The report shall state:

(a) the name of the trustees with which the provider has trust funds on deposit; and

(b) the amount remaining on deposit in the trust fund on:

(i) December 31 of the preceding year; or

(ii) _another annual reporting period as the division may establish.

(2) (2) A provider isnot required to renew its license if the provider:

(i) has outstanding contracts; and

(ii) has discontinued the sale of contracts.

(b) A provider that does not renew its license pursuant to this Subsection (2) shall

continue to make annual reports to the division until all outstanding contracts have been:

(i) fully performed; or

(ii) transferred to alicensed provider.
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710 Section 30. Section 58-9-707 is enacted to read:

711 58-9-707. Recordsand reportsof trustee -- Contents.

712 The trustee shall keep arecord of all agreements. The record shall contain:
713 (1) the name and address of the payor;

714 (2) the date and the amount of each payment made;

715 (3) the date and amount of each withdrawal and to whom paid; and

716 (4) the name of the bank or trust company depository.

717 Section 31. Section 58-9-708 is enacted to read:

718 58-9-708. Audits.

719 (1) (a) Thedivision may at any time:

720 (i) audit records of the provider; and

721 (i) inspect records of the provider.

722 (b) The provider or trustee shall make available to the division for examination,

723  inspection, or auditing all records pertaining to the accounts relating to:

724 (i) any contract sold under this chapter; and
725 (ii) any trust established under this chapter.
726 (2) (a) Thedirector may employ experts from outside the division if special need exists

727  to perform examinations, inspections, and audits under this section.

728 (b) The provider shall be responsible for payment to the division of al reasonable and

729 necessary costs related to the employment of experts under this section.

730 Section 32. Repealer.

731 This act repeals:

732 Section 58-9-1, Short title.

733 Section 58-9-2, Definitions.

734 Section 58-9-3, Boar d.

735 Section 58-9-4, License classifications.

736 Section 58-9-5, Exemptions from licensure.

737 Section 58-9-6, Qualificationsfor licensure.

738 Section 58-9-7, Term of license -- Expiration -- Renewal.
739 Section 58-9-8, Continuing education.

740 Section 58-9-9, Limitation of term of funeral service apprentice license.
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741 Section 58-9-10, Supervision of funeral service apprentice.

742 Section 58-9-11, Requirementsfor a funeral establishment.

743 Section 58-9-12, Disclosure requirements.

744 Section 58-9-13, Groundsfor denial of license -- Disciplinary proceedings.
745 Section 58-9-15, I nspection -- Right to access.

746 Section 58-58-1, Short title.

747 Section 58-58-2, Definitions.

748 Section 58-58-3, Board -- Member ship -- Duties.

749 Section 58-58-4, License classifications -- Exemptions.

750 Section 58-58-5, Qualificationsfor licensure.

751 Section 58-58-6, Term of license -- Expiration -- Renewal.

752 Section 58-58-7, Grounds for denial of license -- Disciplinary proceedings.
753 Section 58-58-8, Preneed contract requirements.

754 Section 58-58-9, Paymentsto be held in trust -- Trustee qualifications.
755 Section 58-58-10, Trust agreement.

756 Section 58-58-11, I nterest earned on trust funds.

757 Section 58-58-12, Distribution of funds.

758 Section 58-58-13, Annual reports concer ning trust funds.

759 Section 58-58-14, Recor ds and reports of trustee -- Contents.

760 Section 58-58-15, Audits.
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