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LEGISLATIVE GENERAL COUNSEL SB. 203

€. Approved for Filing: SM. Snyder €. 2nd Sub. (Salmon)
¢, 02-25-031:51PM &,

Senator Michael G. Waddoups proposes the following substitute bill:

CONDOMINIUM LAW AMENDMENTS
2003 GENERAL SESSION
STATE OF UTAH
Sponsor: Michael G. Waddoups

Thisact modifiesthe Real Estate Code. Theact adds definitions. The act entitlesthe
association of unit ownersto recover all expensesincurred by the association in collecting
unpaid assessments, attorneys fees, and other fees associated with collection. The act
providesthat upon failureto pay an assessment, the association may terminate an
owner's utility services and access and use of recreational facilitiesuntil payment is
received unless an owner hasrequested an informal hearing to dispute the assessment.
The act providesthe association the opportunity to collect all future lease payments from
atenant who failsto pay any assessment for a period of morethan 30 days. The act adds
provisionsfor setting up an account for assessment funds paid to the association. The act
indicatesthat fundsreceived areto bedisbursed to the association until the assessment is
paid in full, after which any remaining funds will be paid to the unit owner. Theact
provides an arbitration provision. The act makestechnical changes.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

57-8-3, as last amended by Chapter 116, Laws of Utah 1994

57-8-20, as last amended by Chapter 3, Laws of Utah 1986
ENACTS:

57-8-38, Utah Code Annotated 1953
Be it enacted by the Legislature of the state of Utah:

Section 1. Section 57-8-3 is amended to read:

57-8-3. Definitions.
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Asused in this chapter:
(1) "Assessment”" means any charge imposed or levied by the association, including,

common expenses and fines imposed pursuant to Section 57-8-37, on or against aresidential

unit owner pursuant to the provisions of the declaration, bylaws, or this chapter.

[h] (2) "Association of unit owners' means all of the residential unit owners acting as
agroup in accordance with the declaration and bylaws.

[3)] (3) "Building" means a building, containing units, and comprising a part of the
property.

[€3}] (4) "Common areas and facilities" unless otherwise provided in the declaration or
lawful amendments to the declaration means:

(a) theland included within the residential condominium project, whether |easehold or
infeesimple;

(b) the foundations, columns, girders, beams, supports, main walls, roofs, halls,
corridors, lobbies, stairs, stairways, fire escapes, entrances, and exits of the building;

(c) the basements, yards, gardens, parking areas, and storage spaces,

(d) the premisesfor lodging of janitors or personsin charge of the property;

(e) installations of central services such as power, light, gas, hot and cold water,
heating, refrigeration, air conditioning, and incinerating;

() the elevators, tanks, pumps, motors, fans, compressors, ducts, and in general al
apparatus and installations existing for common use;

(g) such community and commercial facilities as may be provided for in the
declaration; and

(h) all other parts of the property necessary or convenient to its existence, maintenance,
and safety, or normally in common use.

[4] (5) "Common expenses’ means:

(@) al sumslawfully assessed against the residential unit owners;

(b) expenses of administration, maintenance, repair, or replacement of the common
areas and facilities;

(c) expenses agreed upon as common expenses by the association of residential unit
owners; and

(d) expenses declared common expenses by this chapter, or by the declaration or the
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bylaws.

[€5}] (6) "Common profits,” unless otherwise provided in the declaration or lawful
amendments to the declaration, means the balance of all income, rents, profits, and revenues
from the common areas and facilities remaining after the deduction of the common expenses.

[€6}] (7) "Condominium" means the ownership of asingle residential unitin a
multiunit project together with an undivided interest in common in the common areas and
facilities of the property.

[€A] (8) "Condominium project” means area estate residential condominium project;
aplan or project whereby two or more residential units, whether contained in existing or
proposed apartments, commercia or industrial buildings or structures, or otherwise, are
separately offered or proposed to be offered for sale. Condominium project also means the
property when the context so requires.

[€8)] (9) "Condominium unit" means aresidentia unit together with the undivided
interest in the common areas and facilities appertaining to that residential unit. Any reference
in this chapter to a condominium unit includes both a physical unit together with its
appurtenant undivided interest in the common areas and facilities and atime period unit
together with its appurtenant undivided interest, unless the reference is specifically limited to a
time period unit.

[€9)] (10) "Contractible condominium™ means aresidential condominium project from
which one or more portions of the land within the project may be withdrawn in accordance
with provisions of the declaration and of this chapter. If the withdrawal can occur only by the
expiration or termination of one or more leases, then the condominium project is not a
contractible condominium within the meaning of this chapter.

[€16)] (11) "Convertible land" means a building site which is a portion of the common
areas and facilities, described by metes and bounds, within which additional residential units or
limited common areas and facilities may be created in accordance with this chapter.

[(11)] (12) "Convertible space" means a portion of the structure within the
condominium project, which portion may be converted into one or more residential units or
common areas and facilities, including[;butrettmttedto;] limited common areas and
facilities in accordance with this chapter.

[(12)] (13) "Declarant” means all persons who execute the declaration or on whose
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behalf the declaration is executed. From the time of the recordation of any amendment to the
declaration expanding an expandable condominium, all persons who execute that amendment
or on whose behalf that amendment is executed shall also come within this definition. Any
successors of the persons referred to in this subsection who come to stand in the same relation
to the condominium project as their predecessors also come within this definition.

[€13)] (14) "Declaration” means the instrument by which the property is submitted to
the provisions of this act, asit from time to time may be lawfully amended.

[(14)] (15) "Expandable condominium™ means a condominium project to which
additional land or an interest in it may be added in accordance with the declaration and this
chapter.

[15)] (16) "Leasehold condominium™ means a condominium project in all or any
portion of which each residential unit owner owns an estate for yearsin hisresidential unit, or
in the land upon which that unit is situated, or both, with all those leasehold intereststo expire
naturally at the sasmetime. A condominium project including leased land, or an interest in the
land, upon which no residential units are situated or to be situated is not aleasehold
condominium within the meaning of this chapter.

[€16)] (17) "Limited common areas and facilities" means those common areas and
facilities designated in the declaration as reserved for use of acertain residential unit or unitsto
the exclusion of the other units.

[(+A] (18) "Magority” or "magjority of the unit owners,” unless otherwise provided in
the declaration or lawful amendments to the declaration, means the owners of more than 50%
in the aggregate in interest of the undivided ownership of the common areas and facilities.

[€18}] (19) "Management committee” means the committee as provided in the
declaration charged with and having the responsibility and authority to make and to enforce all
of the reasonable rules covering the operation and maintenance of the property.

[€19)] (20) "Par value" means a number of dollars or points assigned to each residential
unit by the declaration. Substantially identical residential units shall be assigned the same par
value, but residential units located at substantially different heights above the ground, or having
substantialy different views, or having substantially different amenities or other characteristics
that might result in differences in market value, may[;but-reedet;] be considered
substantially identical within the meaning of this subsection. If par valueis stated in terms of
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dollars, that statement may not be considered to reflect or control the sales price or fair market
value of any residential unit, and no opinion, appraisal, or fair market transaction at a different
figure may affect the par value of any residential unit, or any undivided interest in the common
areas and facilities, voting rightsin the unit owners association, liability for common expenses,
or right to common profits, assigned on the basis thereof.

[€26)] (21) "Person” means an individual, corporation, partnership, association, trustee,
or other legal entity.

[€21)] (22) "Property" meansthe land, whether leasehold or in fee simple, the building,
if any, al improvements and structures thereon, all easements, rights, and appurtenances
belonging thereto, and all articles of personal property intended for use in connection
therewith.

[€22)] (23) "Record," "recording,” "recorded," and "recorder" have the meaning stated
in Title 57, Chapter 3, Recording of Documents.

[€23)] (24) "Record of survey map" means aplat or plats of survey of land and
residential units prepared in accordance with Section 57-8-13.

(25) "Residential unit" means either a separate physical part of the property intended

for residential use, including one or more rooms or spaces located in one or more floors or part

or parts of floorsin abuilding or atime period unit, as the context may reguire. A convertible
space shall be treated as aresidential unit in accordance with Subsection 57-8-13.4(3). A
proposed residential condominium unit under an expandable condominium project, not

constructed, is a unit two years after the date the recording reguirements of Section 57-8-13.6

are met.

[€24)] (26) "Size" means the number of cubic feet, or the number of square feet of
ground or floor space, within each residential unit as computed by reference to the record of
survey map and rounded off to awhole number. Certain spaces within the residential units
including[;-witheutHmitation;] attic, basement, or garage space may|[;bttneednot;] be omitted
from the calculation or be partially discounted by the use of aratio, if the same basis of
calculation is employed for all residential unitsin the condominium project and if that basisis
described in the declaration.

[€25)] (27) "Time period unit" means an annually recurring part or parts of a year
specified in the declaration as a period for which a [physteal] residential unit is separately
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150 owned and includes atimeshare estate as defined in Subsection 57-19-2(17).
151 [€26)—Unit-meansetther-a-separate physieal-part-of the-property-
152
153
154
155
156
157 [€27A] (28) "Unit number" means the number, |etter, or combination of numbers and
158 letters designating the residential unit in the declaration and in the record of survey map.

159 [€28)] (29) "Unit owner" means the person or persons owning aresidential unit in fee
160 simple and an undivided interest in the fee simple estate of the common areas and facilitiesin
161 the percentage specified and established in the declaration or, in the case of aleasehold

162  condominium project, the person or persons whose leasehold interest or interests in the

163 residential condominium unit extend for the entire balance of the unexpired term or terms.

164 Section 2. Section 57-8-20 is amended to read:
165 57-8-20. Lien for nonpayment of common expenses.
166 (1) Every residential unit owner shall pay his proportionate share of the common

167 expenses. Payment shall be in the amounts and at the times determined by the management
168 committee in accordance with the terms of the declaration or the bylaws.

169
170 residentia unit isadebt of the owner at the time the assessment is made and is collectible as
171  such.

172 (b) Theassociation is entitled to recover all expenses incurred by the association in

| An assessment levied against each

173  collecting any unpaid assessment, including reasonable attorneys fees, whether an action is

174  brought against an owner under Subsection (3), or whether a suit to foreclose the lien upon the
175 residential unit isinstituted under Subsection (4).
176 (3) Suit to recover amoney judgment for any unpaid [eommen-expenses| assessment is

177  maintainable without foreclosing or waiving the lien securing it. The prevailing party in the
178 actionisentitled to recover its costs of suit and reasonable attorneys fees. [H]
179 (4) (a) Subject to Subsection 57-8-37(6), if any residential unit owner fails or refusesto

180 [meke-anypaymentofthecommon-expenses| pay an assessment when due, that amount
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constitutes alien on the interest of the owner in the property, and upon the recording of notice
of lien by the manager or management committee it isalien upon the residential unit owner's
interest in the property prior to all other liens and encumbrances, recorded or unrecorded,
except:

[tay] (1) tax and special assessment liens on the residential unit in favor of any
assessing residential unit or special improvement district; and

[{b}] (ii) encumbrances on the interest of the residential unit owner recorded prior to
the date such notice is recorded which by law would be alien prior to subsequently recorded
encumbrances.

[4}] (b) Thelien for nonpayment of [eommoen-expenses| an assessment may be
enforced by sale or foreclosure of the residential unit owner's interest by the manager or

management committee. The sale or foreclosure shall be conducted in the same manner as
foreclosures in deeds of trust or mortgages or in any other manner permitted by law.

(c) Inany foreclosure or sale, the residential unit owner shall pay the costs and
expenses of such proceedings and reasonabl e attorneys fees. If so provided in the declaration
or bylaws, in the case of foreclosure, the owner shall pay a reasonable rental for the residential
unit, and the plaintiff in the foreclosure action may require the appointment of areceiver to
collect the rental without regard to the value of the mortgage security.

[€5)] (d) Unless otherwise provided in the declaration, the manager or management
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committee may bid in the residential unit at foreclosure or other sale and hold, lease, mortgage,
or convey the unit.
(5) (&) When authorized in the declaration, bylaws, or rules adopted by resolution of

the management committee or association, if the owner fails or refuses to pay any assessment

when due, the management committee may, after giving notice and an opportunity to be heard

in accordance with Subsection (5)(b), and in the case of afine, the expiration of the time for
appea under Subsection 57-8-37(5):
(i) _terminate an owner's right to receive utility services paid as a common expense; and

(ii) terminate an owner's right of access and use of recreational facilities.

(b) Before terminating utility services or right of access and use of recreational

facilities under Subsection (5)(a), the manager or management committee shall give written

notice to the residential unit owner in the manner provided in the declaration, bylaws, or

association rules. The notice shall state:

(i) utility services or right of access and use of recreational facilities will be terminated

if payment of the assessment is not received within the time provided in the declaration,
bylaws, or association rules, which time shall be stated and be at least 48 hours;
(i) the amount of the assessment due, including any interest or late payment fee; and

(iii) the right to request a hearing under Subsection (5)(c).

(c) Except for afine imposed pursuant to 57-8-37, aresidential unit owner whois

given notice under Subsection (5)(b) may request an informal hearing to dispute the assessment

by submitting a written request to the management committee within 14 days from the date the

noticeis received.

(i) _The hearing shall be conducted in accordance with the standards provided in the

declaration, bylaws, or association rules.

(i) If ahearing isrequested, utility services or right of access and use or recreationa

facilities may not be terminated until after the hearing has been conducted and afinal decision

has been entered.

(d) Upon payment of the assessment due, including any interest or late payment fee, the

manager or management committee shall immediately take action to reinstate the terminated

utility services to the residential unit.

(6) () If authorized in the declaration, bylaws, or rules adopted by resolution of the
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management committee, if the owner of a unit who isleasing the unit fails to pay any

assessment for aperiod of more than 30 days after it is due and payabl e, the management

committee, upon compliance with this Subsection (6)(a), and in the case of any fine, the

expiration of the time for appeal under Subsection 57-8-37(5), may demand the tenant to pay to

the association all future |ease payments due owner, commencing with the next monthly or

other periodic payment, until the amount due to the association is paid.

(b) The manager or management committee must give the residential unit owner

written notice, in accordance with the declaration, bylaws, or association rules, of its intent to

demand full payment from the tenant. This notice shall:

(i) _provide notice to the tenant that full payment of remaining lease payments will

commence with the next monthly or other periodic payment unless the assessment is received

within the time period provided in the declaration, bylaws, or association rules;

(i) state the amount of the assessment due, including any interest or late payment fee;

(iii) state that any costs of collection, not to exceed $150, and other assessments that

become due may be added to the total amount due; and

(iv) provide the reguirements and rights described in Subsections (6)(b) through (f).

(c) _If the unit owner failsto pay the amount of the assessment due by the date specified

in the notice, the manager or management committee may deliver written notice to the tenant,

in accordance with the declaration, bylaws, or association rules, that demands future payments

due to the owner be paid to the association pursuant to Subsection (6)(d). A copy of the notice

must be mailed to the residential unit owner. The notice provided to the tenant must state:

(i) that due to the owner'sfailure to pay the assessment within the time period allowed,

the owner has been notified of the management committee's intent to collect all 1ease payments

due to the association pursuant to Subsection (6)(a);

(i) that until notification by the association that the assessment due, including any

interest or late payment fee, has been paid, all future lease payments due to the owner are to be

paid to the association; and

(iii) payment by the tenant to the association in compliance with this Subsection (6)

will not constitute a default under the terms of the lease agreement. If payment isin

compliance with this Subsection (6) suit or other action may not be initiated by the owner

against the tenant for failure to pay.
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(d)_All funds paid to the association pursuant to Subsection (6)(c) shall be deposited in
a separate account and disbursed to the association until the assessment due, together with any

cost of administration which may not exceed $25, is paid in full. Any remaining balance must

be paid to the owner within five business days of payment in full to the association.

(e) Within five business days of payment in full of the assessment, including any

interest or late payment fee, the manager or management committee must notify the tenant in

writing that future |ease payments are no longer due to the association. A copy of this

notification must be mailed to the unit owner.

(f) Asused in this Subsection (6), "lease" or "leasing" means regular, exclusive

occupancy of aunit by any person or persons, other than the residential unit owner, for which

the residential unit owner receives any consideration or benefit, including afee, service,

gratuity, or emolument.

(7) (a) The manager or management committee shall, upon the written request of any

residential unit owner and upon payment of areasonable fee not to exceed $10, issue awritten

statement indicating any unpaid assessments with respect to the residential unit covered by the

request. This written statement of unpaid assessments is conclusive upon the remaining

residential unit owners and upon the manager and management committee in favor of all

persons who rely on the written statement in good faith.

(b) Unless the manager or management committee complies with the request for a

statement of any unpaid assessments within ten days, all unpaid assessments which became due

prior to the date the request was made are subordinate to the lien held by the person requesting
the statement.
(8) Any encumbrancer holding alien on aresidential unit may pay any unpaid

assessment due with respect to the residential unit. Upon payment, the encumbrancer has alien

on the residential unit for the amounts paid.

(9) Remedies provided in this section, by law, or in equity are not considered to be

mutually exclusive.

Section 3. Section 57-8-38 is enacted to read:

57-8-38. Arbitration.

The declaration, bylaws, or association rules may provide that disputes between the
parties shall be submitted to arbitration pursuant to Title 78, Chapter 31a, Utah Arbitration Act.
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