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This bill repeals the current Pharmacy Practice Act and enacts a new Pharmacy Practice

Act.

Highlighted Provisions:
Thishill:
» enacts anew Pharmacy Practice Act and includes:

definitions;

administrative inspections;

board membership, qualifications, and terms,
license classifications for pharmacy facilities,
qualifications for licensure as a pharmaci<t;
qualifications for licensure as a pharmacy intern;
qualifications for licensure as a pharmacy technician;
qualifications for licensure as a pharmacy;
criminal background checks;

terms of license;

exemptions from licensure;

continuing education;

grounds for denial of licensure;
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e provisionsrelated to unlawful and unprofessional conduct;
» regulation of the practice of pharmacy operating standards; and
e provisionsrelated to incapacitated pharmacists;
» amends the sunset date of the Pharmacy Practice Act to July 1, 2014; and
» makes technical amendments.
Monies Appropriated in thisBill:
None
Other Special Clauses:
This bill takes effect on July 1, 2004.
Utah Code Sections Affected:
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16-11-2, as last amended by Chapter 185, Laws of Utah 2002
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58-17a-605, as enacted by Chapter 247, Laws of Utah 1996
58-17a-606, as enacted by Chapter 247, Laws of Utah 1996
58-17a-607, as enacted by Chapter 247, Laws of Utah 1996
58-17a-608, as enacted by Chapter 247, Laws of Utah 1996
58-17a-609, as enacted by Chapter 247, Laws of Utah 1996
58-17a-610, as enacted by Chapter 247, Laws of Utah 1996
58-17a-611, as last amended by Chapter 344, Laws of Utah 2001
58-17a-612, as enacted by Chapter 247, Laws of Utah 1996
58-17a-613, as enacted by Chapter 247, Laws of Utah 1996
58-17a-614, as enacted by Chapter 247, Laws of Utah 1996
58-17a-615, as enacted by Chapter 247, Laws of Utah 1996
58-17a-616, as enacted by Chapter 247, Laws of Utah 1996
58-17a-617, as enacted by Chapter 247, Laws of Utah 1996
58-17a-618, as enacted by Chapter 247, Laws of Utah 1996
58-17a-619, as enacted by Chapter 247, Laws of Utah 1996
58-17a-620, as last amended by Chapter 3, Laws of Utah 2003
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58-17a-801, as last amended by Chapter 8, Laws of Utah 2002, Fifth Special Session

Be it enacted by the Legidature of the state of Utah:

Section 1. Section 16-11-2 is amended to read:

16-11-2. Definitions.

Asused in this chapter:

(1) "Filed" meansthe division has received and approved, as to form, a document
submitted under the provisions of this chapter, and has marked on the face of the document a
stamp or seal indicating the time of day and date of approval, the name of the division, the
division director's signature and division seal, or facsimiles of the signature or seal.

(2) "Professional corporation” means a corporation organized under this chapter.

(3) "Professiona service" means the personal service rendered by:

() aphysician, surgeon, or doctor of medicine holding alicense under Title 58,
Chapter 67, Utah Medical Practice Act, and any subsequent laws regulating the practice of
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152  medicine

153 (b) adoctor of dentistry holding alicense under Title 58, Chapter 69, Dentist and

154  Denta Hygienist Practice Act, and any subsequent laws regulating the practice of dentistry;
155 (c) an osteopathic physician or surgeon holding alicense under Title 58, Chapter 68,
156  Utah Osteopathic Medical Practice Act, and any subsequent |aws regul ating the practice of
157  osteopathy;

158 (d) achiropractor holding alicense under Title 58, Chapter 73, Chiropractic Physician
159  Practice Act, and any subsequent |aws regul ating the practice of chiropractic;

160 (e) apodiatric physician holding alicense under Title 58, Chapter 5a, Podiatric

161 Physician Licensing Act, and any subsequent laws regulating the practice of podiatry;

162 (f) an optometrist holding alicense under Title 58, Chapter 16a, Utah Optometry

163  Practice Act, and any subsequent laws regulating the practice of optometry;

164 (g) aveterinarian holding alicense under Title 58, Chapter 28, Veterinary Practice Act,
165 and any subsequent laws regulating the practice of veterinary medicine;

166 (h) an architect holding a license under Title 58, Chapter 3a, Architects Licensing Act,
167  and any subsequent laws regulating the practice of architecture;

168 (i) apublic accountant holding alicense under Title 58, Chapter 26a, Certified Public
169  Accountant Licensing Act, and any subsequent laws regulating the practice of public

170  accounting;

171 () anaturopath holding alicense under Title 58, Chapter 71, Naturopathic Physician
172  Practice Act, and any subsequent laws regulating the practice of naturopathy;

173 (k) apharmacist holding alicense under Title 58, Chapter [+#a] 17b, Pharmacy

174  Practice Act, and any subsequent laws regulating the practice of pharmacy;

175 () an attorney granted the authority to practice law by:

176 (i) the Utah Supreme Court; or

177 (ii) the Supreme Court, other court, agency, instrumentality, or regulating board that

178 licenses or regulates the authority to practice law in any state or territory of the United States
179  other than Utah;

180 (m) aprofessional engineer registered under Title 58, Chapter 22, Professional

181 Engineers and Professional Land Surveyor Licensing Act;

182 (n) area estate broker or real estate agent holding alicense under Title 61, Chapter 2,
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Division of Real Estate, and any subsequent laws regulating the selling, exchanging,
purchasing, renting, or leasing of real estate;

(o) apsychologist holding alicense under Title 58, Chapter 61, Psychologist Licensing
Act, and any subsequent laws regulating the practice of psychology;

(p) aclinica or certified social worker holding alicense under Title 58, Chapter 60,
Part 2, Social Worker Licensing Act, and any subsequent laws regul ating the practice of social
work;

(q) aphysical therapist holding alicense under Title 58, Chapter 24a, Physical
Therapist Practice Act, and any subsequent laws regulating the practice of physical therapy; or

(r) anurselicensed under Title 58, Chapter 31b, Nurse Practice Act, or Title 58,
Chapter 44a, Nurse Midwife Practice Act.

(4) "Regulating board" means the board that is charged with the licensing and
regulation of the practice of the profession which the professional corporation is organized to
render. The definitions of Title 16, Chapter 10a, Utah Revised Business Corporation Act,
apply to this chapter unless the context clearly indicates that a different meaning is intended.

Section 2. Section 26-18-2.3 is amended to read:

26-18-2.3. Division responsibilities-- Emphasis -- Periodic assessment.

(1) In accordance with the requirements of Title XI1X of the Social Security Act and
applicable federal regulations, the division is responsible for the effective and impartial
administration of this chapter in an efficient, economical manner. The division shall:

(a) establish, on a statewide basis, a program to safeguard against unnecessary or
inappropriate use of Medicaid services, excessive payments, and unnecessary or inappropriate
hospital admissions or lengths of stay;

(b) deny any provider claim for servicesthat fail to meet criteria established by the
division concerning medical necessity or appropriateness; and

(c) placeits emphasis on high quality care to recipients in the most economical and
cost-effective manner possible, with regard to both publicly and privately provided services.

(2) Thedivision shall implement and utilize cost-containment methods, where
possible, which may include, but are not limited to:

(a) prepayment and postpayment review systems to determineif utilization is
reasonable and necessary;
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(b) preadmission certification of nonemergency admissions,

(c) mandatory outpatient, rather than inpatient, surgery in appropriate cases,

(d) second surgical opinions,

(e) procedures for encouraging the use of outpatient services,

(f) consistent with Sections 28-18-2.4 and [58-17a-665-1] 58-17b-606, a Medicaid
drug program;

(g) coordination of benefits; and

(h) review and exclusion of providers who are not cost effective or who have abused
the Medicaid program, in accordance with the procedures and provisions of federal law and
regulation.

(3) Thedirector of the division shall periodically assess the cost effectiveness and
health implications of the existing Medicaid program, and consider aternative approaches to
the provision of covered health and medical services through the Medicaid program, in order to
reduce unnecessary or unreasonable utilization.

Section 3. Section 26-18-101 is amended to read:

26-18-101. Definitions.

Asused in this part:

(1) "Appropriate and medically necessary" means, regarding drug prescribing,
dispensing, and patient usage, that it isin conformity with the criteria and standards devel oped
in accordance with this part.

(2) "Board" meansthe Drug Utilization Review Board created in Section 26-18-102.

(3) "Compendia' means resources widely accepted by the medical profession in the
efficacious use of drugs, including "American Hospital Formulary Services Drug Information,”
"U.S. Pharmacopeia- Drug Information,” "A.M.A. Drug Evaluations," peer-reviewed medical
literature, and information provided by manufacturers of drug products.

(4) "Counseling" means the activities conducted by a pharmacist to inform Medicaid
recipients about the proper use of drugs, as required by the board under this part.

(5) "Criterid" means those predetermined and explicitly accepted elements used to
measure drug use on an ongoing basisin order to determine if the use is appropriate, medically
necessary, and not likely to result in adverse medical outcomes.

(6) "Drug-disease contraindications' means that the therapeutic effect of adrugis
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adversely altered by the presence of another disease condition.

(7) "Drug-interactions’ means that two or more drugs taken by arecipient lead to
clinically significant toxicity that is characteristic of one or any of the drugs present, or that
leads to interference with the effectiveness of one or any of the drugs.

(8) "Drug Utilization Review" or "DUR" means the program designed to measure and
assess, on aretrospective and prospective basis, the proper use of outpatient drugs in the
Medicaid program.

(9) "Intervention" means aform of communication utilized by the board with a
prescriber or pharmacist to inform about or influence prescribing or dispensing practices.

(10) "Overutilization™ or "underutilization" means the use of a drug in such quantities
that the desired therapeutic goal is not achieved.

(11) "Pharmacist" means a person licensed in this state to engage in the practice of
pharmacy under Title 58, Chapter [+#a] 17b, Pharmacy Practice Act.

(12) "Physician" means a person licensed in this state to practice medicine and surgery
under Section 58-67-301[; Ytah-Mmediea-PracticeA¢t;] or osteopathic medicine under Section
58-68-301[; Utah-Osteopathic-Medica-Practice-Act] .

(13) "Prospective DUR" means that part of the drug utilization review program that
occurs before adrug is dispensed, and that is designed to screen for potential drug therapy
problems based on explicit and predetermined criteria and standards.

(14) "Retrospective DUR" means that part of the drug utilization review program that
assesses or measures drug use based on an historical review of drug use data against
predetermined and explicit criteria and standards, on an ongoing basis with professional input.

(15) "Standards' means the acceptable range of deviation from the criteriathat reflects
local medical practice and that is tested on the Medicaid recipient database.

(16) "SURS' meansthe Surveillance Utilization Review System of the Medicaid
program.

(17) "Therapeutic appropriateness’ means drug prescribing and dispensing based on
rational drug therapy that is consistent with criteria and standards.

(18) "Therapeutic duplication” means prescribing and dispensing the same drug or two
or more drugs from the same therapeutic class where periods of drug administration overlap
and where that practice is not medically indicated.
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Section 4. Section 26-47-101 is amended to read:

26-47-101. Prescription Drug Assistance Program.

(1) No later than October 1, 2003, the department shall implement a Prescription Drug
Assistance Program. The program shall assist persons seeking information about how to obtain
prescription drugs at a reduced price or no cost. The program shall:

(@) collect éigibility and enrollment information about programs that make
prescription drugs available to consumers at a reduced price or no cost;

(b) provide information collected under Subsection (1)(a) to consumers upon request
viaatoll-free phone line, the Internet, and mail;

(c) inform pharmacists and other health care providers of the Prescription Drug
Assistance Program; and

(d) assist consumersin completing applications to participate in programs identified
under Subsection (1)(a).

(2) Any pharmaceutical manufacturer, distributor, or wholesaler operating in the state
shall:

(a) notify the department of any program operated by it to provide prescription drugs to
consumers at a reduced price or no cost; and

(b) provide the department with information about eligibility, enrollment, and benefits.

(3) Pharmacies, as defined in Title 58, Chapter [+7] 17b, Pharmacy Practice Act, shall
notify their patients of the Prescription Drug Assistance Program. This notification shall
include displaying the program'’s toll-free number, and may include distributing a brochure or
oral communication.

(4) The department may accept grants, gifts, and donations of money or property for
use by the Prescription Drug Assistance Program.

(5) The department shall report to the Health and Human Services Interim Committee
and the Joint Health and Human Services Appropriations Subcommittee on the performance of
the Prescription Drug Assistance Program prior to the 2004 and 2005 Annual General Sessions
of the Legidature.

Section 5. Section 48-2¢c-1502 is amended to read:

48-2c-1502. Definitions.

Asused in this part:

-10-
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(1) "Professional services company” means alimited liability company organized
under this part to render professional services.

(2) "Professiona services' means the personal services rendered by:

(a) an architect holding alicense under Title 58, Chapter 3a, Architects Licensing Act,
and any subsequent laws regulating the practice of architecture;

(b) an attorney granted the authority to practice law by the:

(i) Supreme Court of Utah; or

(ii) the Supreme Court, other court, agency, instrumentality, or regulating board that
licenses or regulates the authority to practice law in any state or territory of the United States
other than Utah;

(c) achiropractor holding alicense under Title 58, Chapter 73, Chiropractic Physician
Practice Act, and any subsequent laws regulating the practice of chiropractic;

(d) adoctor of dentistry holding alicense under Title 58, Chapter 69, Dentists and
Dental Hygienists Practice Act, and any subsequent laws, regulating the practice of dentistry;

(e) aprofessiona engineer registered under Title 58, Chapter 22, Professional
Engineers and Professional Land Surveyors Licensing Act;

(f) anaturopath holding alicense under Title 58, Chapter 71, Naturopathic Physician
Practice Act, and any subsequent laws regulating the practice of naturopathy;

(g) anurselicensed under Title 58, Chapter 31b, Nurse Practice Act, or Title 58,
Chapter 44a, Nurse Midwife Practice Act;

(h) an optometrist holding alicense under Title 58, Chapter 16a, Utah Optometry
Practice Act, and any subsequent laws regulating the practice of optometry;

(i) an osteopathic physician or surgeon holding alicense under Title 58, Chapter 68,
Utah Osteopathic Medical Practice Act, and any subsequent laws regulating the practice of
osteopathy;

(1) apharmacist holding alicense under Title 58, Chapter [+#a] 17b, Pharmacy Practice
Act, and any subsequent laws regulating the practice of pharmacy;

(K) aphysician, surgeon, or doctor of medicine holding alicense under Title 58,
Chapter 67, Utah Medical Practice Act, and any subsequent laws regulating the practice of
medicine;

() aphysical therapist holding alicense under Title 58, Chapter 24a, Physical

-11-
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Therapist Practice Act, and any subsequent laws regulating the practice of physical therapy;

(m) apodiatric physician holding alicense under Title 58, Chapter 5a, Podiatric
Physician Licensing Act, and any subsequent laws regulating the practice of podiatry;

(n) apsychologist holding alicense under Title 58, Chapter 61, Psychologist Licensing
Act, and any subsequent laws regulating the practice of psychology;

(o) apublic accountant holding alicense under Title 58, Chapter 26a, Certified Public
Accountant Licensing Act, and any subsequent laws regulating the practice of public
accounting;

(p) aread estate broker or real estate agent holding alicense under Title 61, Chapter 2,
Division of Real Estate, and any subsequent laws regulating the sale, exchange, purchase,
rental, or leasing of real estate;

() aclinical or certified social worker holding alicense under Title 58, Chapter 60,
Part 2, Social Worker Licensing Act, and any subsequent laws regulating the practice of socia
work;

(r) amental health therapist holding alicense under Title 58, Chapter 60, Mental
Health Professional Practice Act, and any subsequent laws regulating the practice of mental
health therapy; and

(s) aveterinarian holding alicense under Title 58, Chapter 28, Veterinary Practice Act,
and any subsequent laws regulating the practice of veterinary medicine.

(3) "Regulating board" means the board or agency organized pursuant to state law that
is charged with the licensing and regulation of the practice of the profession that acompany is
organized to render.

Section 6. Section 58-1-307 is amended to read:

58-1-307. Exemptionsfrom licensure.

(1) Except as otherwise provided by statute or rule, the following persons may engage
in the practice of their occupation or profession, subject to the stated circumstances and
limitations, without being licensed under thistitle:

(@) aperson serving in the armed forces of the United States, the United States Public
Health Service, the United States Department of Veterans Affairs, or other federal agencies
while engaged in activities regulated under this chapter as a part of employment with that
federal agency if the person holds avalid license to practice a regulated occupation or

-12-
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profession issued by any other state or jurisdiction recognized by the division;

(b) astudent engaged in activities constituting the practice of aregulated occupation or
profession while in training in a recognized school approved by the division to the extent the
activities are supervised by qualified faculty, staff, or designee and the activities are a defined
part of the training program;

(c) anindividual engaged in an internship, residency, preceptorship, postceptorship,
fellowship, apprenticeship, or on-the-job training program approved by the division while
under the supervision of qualified persons,

(d) anindividual residing in another state and licensed to practice aregulated
occupation or profession in that state, who is called in for a consultation by an individual
licensed in this state, and the services provided are limited to that consultation;

(e) anindividual who isinvited by a recognized school, association, society, or other
body approved by the division to conduct alecture, clinic, or demonstration of the practice of a
regulated occupation or profession if the individual does not establish a place of business or
regularly engage in the practice of the regulated occupation or profession in this state;

(f) anindividual licensed under the laws of this state, other than under thistitle, to
practice or engage in an occupation or profession, while engaged in the lawful, professional,
and competent practice of that occupation or profession;

(9) anindividual licensed in a health care profession in another state who performs that
profession while attending to the immediate needs of a patient for a reasonable period during
which the patient is being transported from outside of this state, into this state, or through this
state;

(h) anindividua licensed in another state or country who isin this state temporarily to
attend to the needs of an athletic team or group, except that the practitioner may only attend to
the needs of the athletic team or group, including all individuals who travel with the team or
group in any capacity except as a spectator;

(i) anindividual licensed and in good standing in another state, who isin this state:

(i) temporarily, under the invitation and control of a sponsoring entity;

(if) for areason associated with a special purpose event, based upon needs that may
exceed the ability of this state to address through its licensees, as determined by the division;
and

-13-
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(iii) for alimited period of time not to exceed the duration of that event, together with
any necessary preparatory and conclusionary periods. The requirements of Section
63A-10-105 do not apply to exemptions authorized by the division pursuant to this Subsection
D0);

() anindividual who:

(i) iscertified as an athletic trainer by the National Athletic Trainers Association Board
of Certification or another entity approved by the division;

(ii) isemployed or officially associated with an educational institution, a professional
sports organization, or a bona fide amateur sports organization; and

(iii) only provides athletic training services:

(A) to athletes of the educational institution or sports organization to which the
individual is employed or officially associated,;

(B) at an official athletic training, practice, or competition site; and

(C) that are within the scope of the individual's certification; and

(k) alaw enforcement officer, as defined under Section 53-13-103, who:

(i) isoperating avoice stress analyzer in the course of the officer's full-time
employment with afederal, state, or local law enforcement agency;

(if) has completed the manufacturer's training course and is certified by the
manufacturer to operate that voice stress analyzer; and

(iii) isoperating the voice stress analyzer in accordance with Section 58-64-601,
regarding deception detection instruments.

(2) A practitioner temporarily in this state who is exempted from licensure under
Subsection (1) shall comply with each requirement of the licensing jurisdiction from which the
practitioner derives authority to practice. Violation of any limitation imposed by this section
constitutes grounds for removal of exempt status, denial of license, or other disciplinary
proceedings.

(3) Anindividual who islicensed under a specific chapter of thistitle to practice or
engage in an occupation or profession may engage in the lawful, professional, and competent
practice of that occupation or profession without additional licensure under other chapters of
thistitle, except as otherwise provided by thistitle.

(4) Upon the declaration of a national, state, or local emergency, a public health

-14 -
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emergency as defined in Section 26-23b-102, or a declaration by the President of the United
States or other federal official requesting public health-related activities, the division in
collaboration with the board may:

(a) suspend the requirements for permanent or temporary licensure of personswho are
licensed in another state. Persons exempt under this Subsection (4)(a) shall be exempt from
licensure for the duration of the emergency while engaged in the scope of practice for which
they are licensed in the other state;

(b) modify, under the circumstances described in [Subseetions] this Subsection (4) and
Subsection (5), the scope of practice restrictions under thistitle for persons who are licensed

under thistitle as:

(i) aphysician under Chapter 67, Utah Medical Practice Act, or Chapter 68, Utah
Osteopathic Medical Practice Act;

(if) anurse under Chapter 31b, Nurse Practice Act, or Chapter 31c, Nurse Licensure
Compact;

(iii) acertified nurse midwife under Chapter 44a, Nurse Midwife Practice Act;

(iv) apharmacist, pharmacy technician, or pharmacy intern under Chapter [17#a] 17b,
Pharmacy Practice Act;

(v) arespiratory therapist under Chapter 57, Respiratory Care Practices Act; and

(vi) adentist and dental hygienist under Chapter 69, Dentist and Dental Hygienist
Practice Act;

(c) suspend the requirements for licensure under this title and modify the scope of
practice in the circumstances described in [Subseetions] this Subsection (4) and Subsection (5)
for medical services personnel or paramedics required to be certified under Section 26-8a-302;

and

(d) suspend requirementsin Subsections [58-17a-620] 58-17b-620(3) through (6)
which require certain prescriptive procedures.

(5) Persons exempt under Subsection (4)(c) and persons operating under modified
scope of practice provisions under Subsection (4)(b):

(@) shall be exempt from licensure or subject to modified scope of practice for the
duration of the emergency;

(b) must be engaged in the distribution of medicines or medical devisesin response to
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462  the emergency or declaration; and

463 (c) must be employed by or volunteering for alocal or state department of health.
464 Section 7. Section 58-16a-102 is amended to read:

465 58-16a-102. Definitions.

466 In addition to the definitions in Section 58-1-102, as used in this chapter:

467 (1) "Board" meansthe Optometrist Licensing Board created in Section 58-16a-201.
468 (2) "Contact lens’ means any lens that:

469 (@) hasaspherical, cylindrical, or prismatic power or curvature;

470 (b) ismade pursuant to a current prescription; or

471 (c) isintended to be worn on the surface of the eye.

472 (3) (a) "Contact lens prescription” means awritten or verbal order for contact lenses
473  that includes:

474 (i) the commencement date of the prescription;

475 (i) the base curve, power, diameter, material or brand name, and expiration date;
476 (iii) for awritten order, the signature of the prescribing optometrist or physician; and
477 (iv) for averbal order, arecord maintained by the recipient of:

478 (A) the name of the prescribing optometrist or physician; and

479 (B) the date when the prescription was issued or ordered.

480 (b) A prescription may include:

481 (i) alimit on the quantity of lenses that may be ordered under the prescription if

482  required for medical reasons documented in the patient's files; and

483 (i1) the expiration date of the prescription, which shall be two years from the

484  commencement date, unless documented medical reasons require otherwise.

485 (c) When a provider prescribes a private label contact lens for a patient the prescription
486  shall include:

487 (i) the name of the manufacturer;

488 (i) the trade name of the private label brand; and

4389 (iii) if applicable, the trade name of the equivalent national brand.

490 (4) "Contact lens prescription verification" means a written request from a person who
491  sellscontact lenses that:

492 (a) issent to the prescribing optometrist or physician; and
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(b) seeksthe confirmation of the accuracy of a patient's prescription.

(5) "Eyeand its adnexa' means the human eye and all structures situated within the
orbit, including the conjunctiva, lids, lashes, and lacrimal system.

(6) "Fitting of a contact lens’ means:

(@) theusing of akeratometer to measure the human eye;

(b) utilizing refractive data provided by alicensed optometrist or ophthalmologist; and

(c) trid fitting of contact lenses, which includes a period of time for evaluation for fit
and performance, to determine a tentative contact lens prescription for a patient if the patient:

(i) has not worn contact lenses before; or

(if) has changed to a different type or base curve.

(7) "Laser surgery" means surgery in which human tissue is cut, burned, or vaporized
by means of laser or ionizing radiation.

(8) "Ophthamic lens' means any lens used to treat the eye and that:

(a) hasaspherical, cylindrical, or prismatic power;

(b) is made pursuant to an unexpired prescription; and

(c) isintended to be used in eyeglasses or spectacles.

(9) "Optometric assistant” means an unlicensed individual:

() working under the direct and immediate supervision of alicensed optometrist; and

(b) engaged in specific tasks assigned by the licensed optometrist in accordance with
the standards and ethics of the profession.

(10) "Optometrist" or "optometric physician” means an individual licensed under this
chapter.

(11) "Optometry" and "practice of optometry" mean any one or any combination of the
following practices:

(@) examination of the human eye and its adnexa to detect and diagnose defects or
abnormal conditions;

(b) determination or modification of the accommodative or refractive state of the
human eye or its range or power of vision by administration and prescription of pharmaceutical
agents or the use of diagnostic instruments;

(c) prescription, ordering, administration, or adaptation of ophthalmic lenses, contact
lenses, ophthalmic devices, pharmaceutical agents, laboratory tests, or ocular exercisesto
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diagnose and treat diseases, defects, or other abnormal conditions of the human eye and its
adnexa;

(d) display of any advertisement, circular, sign, or device offering to:

(i) examinethe eyes;

(i) fit glasses or contact lenses; or

(iii) adjust frames,

(e) removal of aforeign body from the eye or its adnexa, that is not deeper than the
anterior 1/2 of the cornes;

(f) consultation regarding the eye and its adnexa with other appropriate health care
providers, including referral to other appropriate health care providers; and

(g) aperson, not licensed as an optometrist, directing a licensee under this chapter to
withhold or alter the eye care services the licensee has ordered.

(12) "Pharmaceutical agent” means any diagnostic or therapeutic drug or combination
of drugs that has the property of assisting in the diagnosis, prevention, treatment, or mitigation
of abnormal conditions or symptoms of the eye and its adnexa.

(13) "Physician" has the same meaning as defined in Subsection 58-67-102(7).

(14) "Prescription drug” has the same definition asin Section [58-17a-162)
58-17b-102.

(15) "Unexpired" means a prescription that was issued:

(&) not more than two years prior to presentation of the prescription for an ophthalmic
lens; or

(b) in accordance with Subsection (3) for a contact lens.

Section 8. Section 58-17b-101 is enacted to read:

CHAPTER 17b. PHARMACY PRACTICE ACT
Part 1. General Provisions

58-17b-101. Title.

This chapter is known as the "Pharmacy Practice Act.”

Section 9. Section 58-17b-102 is enacted to read:

58-17b-102. Definitions.

In addition to the definitions in Section 58-1-102, as used in this chapter:

(1) "Administering" means:
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(a) the direct application of aprescription drug or device, whether by injection,

inhalation, ingestion, or by any other means, to the body of a human patient or research subject

by another person:; or

(b) the placement by a veterinarian with the owner or caretaker of an animal or group

of animals of aprescription drug for the purpose of injection, inhalation, ingestion, or any other

means directed to the body of the animal by the owner or caretaker in accordance with written

or verbal directions of the veterinarian.

(2) "Adulterated drug or device' means adrug or device considered adulterated under
21 U.S.C.S. Sec. 351 (2003).
(3) (a) "Analytical laboratory" means afacility in possession of prescription drugs for

the purpose of analysis.

(b) "Analytical laboratory" does not include alaboratory possessing prescription drugs

used as standards and controls in performing drug monitoring or drug screening analysisif the

prescription drugs are prediluted in a human or animal body fluid, human or animal body fluid

components, organic solvents, or inorganic buffers at a concentration not exceeding one

milligram per milliliter when labeled or otherwise designated as being for in vitro diagnostic

use.
(4) "Animal euthanasia agency” means an agency performing euthanasia on animals by

the use of prescription drugs.

(5) "Automated pharmacy systems' includes mechanical systems which perform

operations or activities, other than compounding or administration, relative to the storage,

packaging, dispensing, or distribution of medications, and which collect, control, and maintain

al transaction information.

(6) "Beyond-use-date" means a date determined by a pharmacist and should be placed

on aprescription label at the time of dispensing that is intended to indicate to the patient or

caregiver atime beyond which the contents of the prescription are not recommended to be
used.

(7)_"Branch pharmacy" means a pharmacy or other facility in arural or medically

underserved area, used for the storage and dispensing of prescription drugs, which is dependent

upon, stocked by, and supervised by a pharmacist in another licensed pharmacy designated and

approved by the division as the parent pharmacy.
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(8) "Board of pharmacy" or "board" means the Utah State Board of Pharmacy as
created in Section 58-17b-201.
(9) "Centralized prescription processing” means the processing by a pharmacy of a

reguest from another pharmacy to fill or refill a prescription drug order or to perform

processing functions such as dispensing, drug utilization review, claims adjudication, refill

authorizations, and therapeutic interventions.

(10) "Class A pharmacy"” means a pharmacy that is authorized as aretail pharmacy to

compound or dispense adrug or dispense a device to the public under a prescription order.

(11) "Class B pharmacy" means a pharmacy that is authorized to provide

pharmaceutical care for patients in an institutional setting and whose primary purposeisto

provide a physical environment for patients to obtain health care services and includes closed

door, hospital, clinics, nuclear, branch, pharmaceutical research facilities, pharmaceutica

administration facilities, and sterile product preparation facilities.

(12) "Class C pharmacy" means a pharmacy that is authorized to engage in the

manufacture, production, wholesale, or distribution of drugs or devices.

(13) "Class D pharmacy" means a nonresident pharmacy to include any pharmacy

outside of Utah that is authorized to deliver drugs or devices to residents of Utah.

(14) "Class E pharmacy" means al other pharmacy facilities.

(15) "Closed door" pharmacy means a pharmacy that provides pharmaceutical careto a

defined and exclusive group of patients who have access to the services of the pharmacy

because they are treated by or have an affiliation with a specific entity including health

mai ntenance organizations and infusion companies, and does not include hospital pharmacies,

retail salesto the general public, or the offices of practitioners.

(16) "Collaborative pharmacy practice" means a practice of pharmacy whereby one or

more pharmacists have jointly agreed, on avoluntary basis, to work in conjunction with one or

more practitioners under protocol whereby the pharmacist may perform certain pharmaceutical

care functions authorized by the practitioner or practitioners under certain specified conditions

or limitations.

(17) "Collaborative pharmacy practice agreement” means awritten and signed

agreement between one or more pharmacists and one or more practitioners that provides for

collaborative pharmacy practice for the purpose of drug therapy management of patients and
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prevention of disease of human subjects.

(18) (a) "Compounding" means the preparation, mixing, assembling, packaging, or

labeling of alimited quantity drug, sterile product, or device:

(i) astheresult of apractitioner's prescription order or initiative based on the

practitioner, patient, or pharmacist relationship in the course of professional practice;

(ii) for the purpose of, or as an incident to, research, teaching, or chemical analysis and

not for sale or dispensing; or

(iii) in anticipation of prescription drug orders based on routine, reqularly observed

prescribing patterns.

(b) "Compounding" does not include:

(i) the preparation of prescription drugs by a pharmacist or pharmacy intern for sale to

another pharmacist or pharmaceutical administration facility;

(ii) the preparation by a pharmacist or pharmacy intern of any prescription drugin a

dosage form which is regularly and commonly available from a manufacturer in quantities and

strengths prescribed by a practitioner; or

(iii) the preparation of a prescription drug, sterile product, or device which has been

withdrawn from the market for safety reasons.

(19) "Confidential information" has the same meaning as "protected heath

information" under the Standards for Privacy of Individually Identifiable Health Information,
45 C.F.R. Parts 160 and 164.

(20) "Controlled substance" has the same definition asin Section 58-37-2.

(21) "Device" means an instrument, apparatus, implement, machine, contrivance,

implant, in vitro reagent, or other similar or related article, including any component part or

accessory, which is reqguired under federal or state law to be prescribed by a practitioner and

dispensed by a pharmacist or pharmacy intern.

(22) "Dietary supplement"” has the same meaning as Public Law Title 103, Chapter
417, Sec. 3a(ff) which isincorporated by reference.
(23) "Dispense' means the interpretation, evaluation, and implementation of a

prescription drug order or device or nonprescription drug or device under alawful order of a

practitioner in a suitable container appropriately labeled for subsequent administration to or use

by a patient, research subject, or an animal.
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(24) "Distribute' means to deliver adrug or device other than by administering or
dispensing.
(25) "Drug" means:

(a) asubstance recognized as adrug in any official compendium, or supplement

thereto, designated from time to time by the division in collaboration with the board for usein

the diagnosis, cure, mitigation, treatment, or prevention of disease in humans or animals,

excluding nonprescription drugs or dietary supplements;

(b) adrug or device that is required by any applicable federal or state law or rule to be

dispensed on prescription only or is restricted to use by practitioners only:;

(c) substances other than food intended to affect the structure or any function of the

body of humans or other animals, excluding nonprescription dietary supplements; and

(d) substances intended for use as a component of any substance specified in
Subsection (25)(a), (b), or (c).
(26) "Drug product equivalent" means a druqg product that is designated as the

therapeutic equivaent of another drug product in the Approved Drug Products with

Therapeutic Equivalence Evaluations prepared by the Center for Drug Evaluation and Research
of the Federal Food and Drug Administration.
(27) "Drug regimen review" includes the following activities:

(a) evaluation of the prescription drug order and patient record for:

(i) known allergies;

(ii) _rational therapy-contraindications;

(iii) reasonable dose and route of administration; and

(iv) reasonable directions for use;

(b) evaluation of the prescription drug order and patient record for duplication of

therapy:
(c) evauation of the prescription drug order and patient record for interactions:
(i) drug-drug;

ii) drug-food:;
(iii) drug-disease; and

(iv) adverse drug reactions; and

(d) evaluation of the prescription drug order and patient record for proper utilization,
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including over- or under-utilization, and optimum therapeutic outcomes.

(28) "Drug sample" means a prescription drug packaged in small quantities consistent

with limited dosage therapy of the particular drug, which is marked "sampl€e', is not intended to

be sold, and is intended to be provided to practitioners for the immediate needs of patients for

trial purposes or to provide the drug to the patient until a prescription can befilled by the

patient.
(29) "Electronic signature' means atrusted, verifiable, and secure el ectronic sound,

symbol, or process attached to or logically associated with arecord and executed or adopted by

aperson with the intent to sign the record.

(30) "Electronic transmission” means transmission of information in e ectronic form or

the transmission of the exact visual image of a document by way of electronic equipment.

(31) "Extern" means a college of pharmacy student enrolled in a college coordinated

practical experience program in a health care setting under the supervision of a preceptor, as

defined in this act, and approved by a college of pharmacy.

(32) "Hospital pharmacy" means a pharmacy providing pharmaceutical care to

inpatients of agenera acute hospital or speciaty hospital licensed by the Department of Health

under Title 26, Chapter 21, Health Care Facility Licensing and Inspection Act.

(33) "Licensed pharmacy technician" means an individual licensed with the division,

that may, under the supervision of a pharmacist, perform the activities involved in the

technician practice of pharmacy.

(34) "Manufacturer" means a person or business physically located in Utah licensed to

be engaged in the manufacturing of drugs or devices.

(35) (a) "Manufacturing" means:

(i) the production, preparation, propagation, conversion, or processing of adrug or

device, either directly or indirectly, by extraction from substances of natura origin or

independently by means of chemical or biological synthesis, or by a combination of extraction

and chemical synthesis, and includes any packaging or repackaging of the substance or labeling

or relabeling of its container; and

(i) the promotion and marketing of such drugs or devices.

(b) "Manufacturing” includes the preparation and promotion of commercially available

products from bulk compounds for resale by pharmacies, practitioners, or other persons.
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(c) "Manufacturing” does not include the preparation or compounding of adrug by a

pharmacist, pharmacy intern, or practitioner for that individual's own use or the preparation,

compounding, packaging, labeling of adrug, or incident to research, teaching, or chemical

analysis.
(36) "Medical order" means alawful order of apractitioner which may include a

prescription drug order.

(37) "Medication profile" or "profile' means arecord system maintained as to drugs or

devices prescribed for a pharmacy patient to enable a pharmacist or pharmacy intern to analyze

the profile to provide pharmaceutical care.

(38) "Misbranded drug or device' means adrug or device considered misbranded under
21 U.S.C.S. Sec. 352 (2003).
(39) "Nonprescription drug" means a drug which may be sold without a prescription

and which is labeled for use by the consumer in accordance with federal law and includes

homeopathic remedies.

(40) "Nonresident pharmacy”" means any pharmacy that sells to anyone in Utah, but is
not physically located in Utah.
(41) "Nuclear pharmacy" means a pharmacy providing radio-pharmaceutica service.

(42) "Out-of-state mail service pharmacy" means a pharmaceutical facility located
outside the state that:
(@) ships, mails, or delivers by any lawful means a dispensed legend drug to a resident

in this state pursuant to alegally issued prescription:;

(b) providesinformation to aresident of this state on drugs or devices which may

include, but is not limited to, advice relating to therapeutic values, potential hazards, and uses;

or

(c) counsels pharmacy patients residing in this state concerning adverse and therapeutic
effects of drugs.

(43) "Patient counsaling" means the written and oral communication by the pharmacist,

pharmacy preceptor, or pharmacy intern of information, to the patient or caregiver, in order to

ensure proper use of drugs, devices, and dietary supplements.

(44) "Pharmaceutical administration facility" means a health care facility or agency, in

which:
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() prescription drugs or devices are held, stored, or are otherwise under the control of

the facility or agency for administration to patients of that facility or agency;

(b) prescription drugs are dispensed to the facility or agency by alicensed pharmaci st

or pharmacy intern with whom the facility has established a prescription drug supervising

relationship under which the pharmacist or pharmacy intern provides counseling to the facility

or agency staff as required, and oversees drug control, accounting, and destruction; and

(c) _prescription drugs are professionally administered in accordance with the order of a

practitioner by an employee or agent of the facility or agency.

(45) (a) "Pharmaceutical care" means carrying out the following in collaboration with a

prescribing practitioner, and in accordance with division rule:

(i) designing, implementing, and monitoring a therapeutic drug plan intended to

achieve favorable outcomes related to a specific patient for the purpose of curing or preventing

the patient's disease;

(ii) _eliminating or reducing a patient's symptoms; or

(iii) arresting or Slowing a disease process.

(b) "Pharmaceutica care" does not include prescribing of drugs without consent of a

prescribing practitioner.

(46) "Pharmaceutical facility" means a business engaged in the dispensing, delivering,

distributing, manufacturing, or wholesaling of prescription drugs or devices within or into this
state.

(47) (a) "Pharmaceutical research facility" means afacility engaged in conducting

scientific research regarding drugs and their use in accordance with standard research protocols

and techniques, who maintains competent documentation with respect to the research, and who

uses prescription drugs in the conduct of the research.

(b) "Pharmaceutical research facility" does not include any licensed facility or clinic

whose primary researchers are licensed practitioners.

(48) (a) "Pharmaceutical wholesaler or distributor" means a pharmaceutical facility

engaged in the business of wholesale vending or selling of any prescription drug or device to

other than the consumer or user of the prescription drug or device, which the pharmaceutica

facility has not produced, manufactured, compounded, or dispensed.

(b) "Pharmaceutical wholesaler or distributor" does not include a pharmaceutical
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facility carrying out the following business activities:

(i) intracompany sales;

(i) the sale, purchase, or trade of a prescription drug or device, or offer to sall,

purchase or trade a prescription drug or device between hospitals or other health care facilities

that are under common ownership or control of the management and operation of the facilities;

(iii) the sde, purchase, or trade of a prescription drug or device, or offer to sall,

purchase, or trade a prescription drug or device for emergency medical reasons, or to supply

another pharmaceutical facility to alleviate atemporary shortage; or

(iv) thedistribution of aprescription drug or device as a sample by representatives of a

manufacturer.
(49) "Pharmacist" means an individual licensed by this state to engage in the practice

of pharmacy.
(50) "Pharmacist-in-charge" means a pharmacist currently licensed in good standing

who accepts responsibility for the operation of a pharmacy in conformance with all laws and

rules pertinent to the practice of pharmacy and the distribution of drugs, and who is personally

in full and actual charge of the pharmacy and all personnel.

(51) "Pharmacist preceptor" means alicensed pharmacist in good standing with two or

more years of licensed experience whose name appears on adivision list of approved

preceptors. The preceptor serves as a teacher, example of professional conduct, and supervisor

of interns in the professional practice of pharmacy.

(52) "Pharmacy" means any place within Utah where drugs are dispensed and

pharmaceutical careis provided and any place outside of Utah where drugs are dispensed and

pharmaceutical careis provided to residents of Utah.

(53) "Pharmacy benefits manager or coordinator" means a person that administers the

prescription drug or device portion of heath insurance plans on behalf of plan sponsors, such

as salf-insured emplovyers, insurance companies, and health maintenance organizations, and

may be further defined by rule.

(54) "Pharmacy intern" means an individual licensed by this state to engage in practice

as a pharmacy intern.

(55) "Pharmacy technician training program"” means an approved technician training

program providing education for pharmacy technicians.
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(56) (a) "Practice as alicensed pharmacy technician" means engaging in practice as a

pharmacy technician under the general supervision of alicensed pharmacist and in accordance

with a scope of practice as defined by division rule made in collaboration with the board.

(b) "Practice as alicensed pharmacy technician" does not include:

(i) _performing adrug utilization review, prescription drug order clarification from a

prescriber, final review of the prescription and prescribed drug prepared for dispensing,

dispensing of the drug, or counseling a patient with respect to a prescription drug;

(ii) counseling regarding nonprescription drugs and dietary supplements unless

delegated by the supervising pharmacist; or

(iii) receiving new prescription drug orders when communicating telephonically or

electronically unless the original information is recorded so the pharmacist may review the

prescription drug order as transmitted.

(57) "Practice of pharmacy" includes the following:

(a) providing pharmaceutical care;

(b) collaborative pharmacy practice in accordance with a collaborative pharmacy

practice agreement;

(c) compounding, packaging, labeling, dispensing, administering, and the coincident

distribution of prescription drugs or devices, provided that the administration of a prescription

drug or deviceis:

(i) pursuant to alawful order of apractitioner when oneis required by law; and

(ii) in accordance with written quidelines or protocols:
(A) established by the licensed facility in which the prescription drug or deviceisto be
administered on an inpatient basis; or

(B) approved by the division, in collaboration with the board and the Physician's

Licensing Board, created in Section 58-67-201, if the prescription drug or deviceisto be

administered on an outpatient basis solely by alicensed pharmacist;

(d) participating in druq utilization review:

(e) ensuring proper and safe storage of drugs and devices;

(f)_maintaining records of drugs and devices in accordance with state and federal law

and the standards and ethics of the profession;

(0) providing information on drugs or devices, which may include advice relating to
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therapeutic values, potential hazards, and uses;

(h) providing drug product equivalents;

() supervising pharmacist's supportive personnel, pharmacy interns, and pharmacy

technicians;

(i) _providing patient counseling, including adverse and therapeutic effects of drugs;

(k) providing emergency refills as defined by rule;

() _telepharmacy; and

(m) formulary management intervention.

(58) "Practice of telepharmacy" means the practice of pharmacy through the use of

telecommuni cations and information technologies.

(59) "Practice of telepharmacy across state lines' means the practice of pharmacy

through the use of telecommunications and information technol ogies that occurs when the

patient is physically located within one jurisdiction and the pharmacist is located in another
jurisdiction.
(60) "Practitioner" means an individual currently licensed, registered, or otherwise

authorized by the appropriate jurisdiction to prescribe and administer drugs in the course of

professional practice.

(61) "Prescription” means an order:

() issued by alicensed practitioner:

(i) oraly, in writing, by telephone, facsimile transmission, computer, or other

electronic means of communication as defined by division rule;

(ii) in the course of the practitioner's professional practice; or

(iii) by collaborative pharmagcy practice agreement:; and

(b) for acontrolled substance, other prescription drug, or device with the intent that the

controlled substance, prescription drug, or device will be used by a patient or an animal.

(62) "Prescription drug or device" means:

() alegend drug or device; or

(b) adrug or devicethat is required by an applicable federal or state law or rule to be

dispensed on prescription only or is restricted to use by practitioners only.

(63) "Retail pharmacy" means a pharmaceutical facility dispensing prescription drugs

and devices to the general public.

-28-



865
866
867
868
869
870
871
872
873
874
875
876
877
878
879
880
881
882
883
884
885
886
887
888
889
890
891
892
893
894
895

01-20-04 5:26 PM SB. 114

(64) "Self-audit" means an internal evaluation of a pharmacy to determine compliance

with this chapter.

(65) "Supervising pharmacist" means a pharmacist who is overseeing the operation of

the pharmacy during a given day or shift.

(66) "Supportive personnel" means unlicensed individuals who:

(a)_may assist a pharmacist, pharmacist preceptor, pharmacy intern, or licensed

pharmacy technician in nonjudgmental duties not included in the definition of the practice of

pharmacy, practice of a pharmacy intern, or practice of alicensed pharmacy technician, and as

those duties may be further defined by division rule adopted in collaboration with the board:

and

(b) are supervised by a pharmacist in accordance with rules adopted by the division in
collaboration with the board.

(67) "Unlawful conduct” is as defined in Sections 58-1-501 and 58-17b-501.

(68) "Unprofessional conduct"” is as defined in Sections 58-1-501 and 58-17b-502 and
may be further defined by rule.

(69) "Veterinary pharmaceutical facility" means a pharmaceutical facility that

dispenses drugs intended for use by animals or for sale to veterinarians for the administration

for animals.
Section 10. Section 58-17b-103 is enacted to read:
58-17b-103. Administrative inspections.
(1) Thedivision may for the purpose of ascertaining compliance with the provisions of

this chapter, require a self-audit or enter and inspect the business premises of a person:

(a) licensed under Part 3, Licensing; or

(b) who is engaged in activities that require alicense under Part 3, Licensing.

(2) Before conducting an inspection under Subsection (1), the division shall, after

identifying the person in charge:

(2) qive proper identification;

(b) reguest to see the applicable license or licenses;

(c) describe the nature and purpose of the inspection; and

(d) provide upon request, the authority of the division to conduct the inspection and the

penalty for refusing to permit the inspection as provided in Section 58-17b-504.
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(3)_In conducting an inspection under Subsection (1), the division may, after meeting

the reguirements of Subsection (2):

(a) _examine any record, prescription, order, drug, device, equipment, machine,

electronic device or media, or arearelated to activities for which alicense has been issued or is

required by Part 3, Licensing, for the purpose of ascertaining compliance with the applicable

provisions of this chapter;

(b) take adruq or devicefor further analysis if considered necessary;

(c) temporarily seize adrug or device which is suspected to be adulterated, misbranded,

outdated, or otherwise in violation of this chapter, pending an adjudicative proceeding on the

matter;

(d) box and seal drugs suspected to be adulterated, outdated, misbranded, or otherwise
in violation of this chapter; and

(e) dispose of or return any drug or device obtained under this Subsection (3) in

accordance with procedures established by division rule.

(4) _An inspection conducted under Subsection (1) shall be during regular business

hours.
(5) If upon inspection, the division concludes that a person has violated the provisions

of this chapter or Chapter 37, Utah Control Substances Act, or any rule or order issued with

respect to those chapters, and that disciplinary action is appropriate, the director or the

director's designee shall promptly issue afine or citation to the licensee in accordance with
Section 58-17b-504.

Section 11. Section 58-17b-201 is enacted to read:

Part 2. Board

58-17b-201. Board -- Membership -- Qualifications-- Terms.

(1) Thereis created the Utah State Board of Pharmacy consisting of five pharmacists,
one pharmacy technician, and one member of the general public.

(a) The public member of the board shall be a Utah resident who:

(i) is21 years of age or older;

(ii) has never been licensed to engage in the practice of pharmacy;

(iii) _has never been the spouse of a person licensed to engage in the practice of
pharmacy;
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(iv) has never held any materia financial interest in pharmacy practice; and

(v) has never engaged in any activity directly related to the practice of pharmacy.

(b) The licensed pharmacist and licensed pharmacy technician members of the board

shall:
(i) _have been Utah residents continuously for at least three years;

(ii) have at least five years experience in the practice of pharmacy in good standing

with the division in Utah after licensure; and

(iii) maintain licensure in good standing to engage in the practice of pharmacy or

practice as a pharmacy technician in Utah for the duration of the appointment.
(2) The board shall be appointed and serve in accordance with Section 58-1-201.
(3) The duties and responsibilities of the board are in accordance with Sections
58-1-202 and 58-1-203. In addition, the board shall designate an appropriate member on a
permanent or rotating basis to:

() assist the division in reviewing complaints concerning the unlawful or

unprofessional conduct of alicensee; and

(b) advisethedivision in itsinvestigation of these complaints.

(4) A board member who has, under Subsection (3), reviewed a complaint or advised

in itsinvestigation may be disqualified from participating with the board when the board serves

as apresiding officer in an adjudicative proceeding concerning the complaint.

(5) A board member may be removed in accordance with Subsection 58-1-201(2)(e) or

upon one of the following grounds:

(a) refusal or inability for any reason of a board member to perform his dutiesas a

member of the Board in an efficient, responsible, and professional manner;

(b) misuse of appointment to obtain personal, pecuniary, or material gain or advantage

for himself or another through such appointment; or

(c) violation of the laws governing the practice of pharmacy or Chapter 37, Utah
Controlled Substances Act.
Section 12. Section 58-17b-301 is enacted to read:
Part 3. Licensing

58-17b-301. Licenserequired -- License classificationsfor individuals.
(1) A licenseisrequired to engage in the practice of pharmacy, telepharmacy, or the
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practice of a pharmacy technician, except as specifically provided in Section 58-1-307 or
58-17b-309.
(2) Thedivision shall issue to an individual who qualifies under this chapter alicense

in the classification of:

(a) pharmacist;

(b) pharmacy intern; or

(c)_pharmacy technician.
Section 13. Section 58-17b-302 is enacted to read:
58-17b-302. License classifications of pharmacy facilities.

(1) A licenseisrequired to act as a pharmacy, except as specifically exempted from
licensure under Section 58-1-307.
(2) Thedivision shall issue a pharmacy license to afacility that qualifies under this

chapter in the classification of &

(a) class A pharmacy;

(b) class B pharmacy;

(c) class C pharmacy:;

(d) class D pharmacy; or

(e) class E pharmacy.

(3) Each place of business shall require a separate license. If multiple pharmacies exist

at the same address, a separate license shall be required for each pharmacy.

(4) Thedivision may further define or supplement the classifications of pharmacies.

The division may impose restrictions upon classifications to protect the public health, safety,

and welfare.
(5) Each pharmacy shall have a pharmacist-in-charge, except as otherwise provided by

rule.

(6) Whenever an applicable statute or rule reguires or prohibits action by a pharmacy,

the pharmacist-in-charge and the owner or owners of the pharmacy shall be responsible for all

activities of the pharmacy, regardless of the form of the business organization.

(7)_Any facility holding a pharmacy license prior to July 1, 2004, shall be converted

from the classification of license currently held to the appropriate classification established

under this chapter upon their next renewal or reinstatement of licensure, in accordance with a
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conversion schedule established by rule.
Section 14. Section 58-17b-303 is enacted to read:
58-17b-303. Qualificationsfor licensure asa phar macist.

(1) Each applicant for licensure as a pharmacist shall:

(a) submit an application in aform prescribed by the division;
(b) pay afee as determined by the department under Section 63-38-3.2;
(c) produce satisfactory evidence of good moral character asit relates to the applicant's

ability to practice pharmacy;

(d) complete a crimina background check and be free from criminal convictions as
required by Section 58-17b-307, or as described in Section 58-1-501;
(e) have no physical or mental condition of a nature which prevents the applicant from

engaging in the practice of pharmacy with reasonable skill, competency, and safety to the

public;
(f) _have graduated and received a professional entry degree from a school or college of

pharmacy which is accredited by the American Council on Pharmaceutical Education;

(g) _have completed an internship meeting standards established by division rule made

in collaboration with the board; and

(h) have successfully passed examinations required by division rule madein
collaboration with the board.
(2) Each applicant for licensure as a pharmacist whose pharmacy education was

completed at aforeign pharmacy school shall, in addition to the requirements under

Subsections (1)(a) through (€), (g). and (h), obtain a certification of equivalency from a

credentialing agency required by division rule made in collaboration with the board.

(3)_Each applicant for alicense by endorsement as a pharmacist under this section

shall:

(a) submit awritten application in the form prescribed by the division;

(b) pay the fee determined by the department under Section 63-38-3.2;

(c) be of good moral character as required of applicants for licensure as pharmacists
under Subsection (1);

(d) complete acriminal background check and be free from criminal convictions as
required by Section 58-17b-307, or as otherwise described in Section 58-1-501;
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(e) have no physical or mental condition of a nature which prevents the applicant from

engaging in the practice of pharmacy with reasonable skill, competency, and safety to the

public;
(f) _have lawfully practiced as alicensed pharmacist a minimum of 2,000 hoursin the

four years immediately preceding the date of application;

(9)_produce satisfactory evidence of completing the professional education required
under Subsection (1);
(h) be currently licensed in good standing as a pharmacist in another state, territory, or

possession of the United States;

(i) produce satisfactory evidence that the examination requirements are or were at the

time the license was issued, equal to those of this state; and

(j)_pass the jurisprudence examination prescribed by division rule madein
collaboration with the board.

Section 15. Section 58-17b-304 is enacted to read:

58-17b-304. Qualificationsfor licensure of pharmacy intern.

Each applicant for licensure as a pharmacy intern shall:

(1) submit an application in aform prescribed by the division:;
(2) pay afee determined by the department under Section 63-38-3.2;
(3) produce satisfactory evidence of good moral character asit relates to the applicant's

ability to practice pharmacy;

(4) complete acrimina background check and be free from criminal convictions as
required by Section 58-17b-307, or as otherwise described in Section 58-1-501;
(5) have no physical or mental condition of a nature which prevents the applicant from

engaging in the practice of pharmacy with reasonable skill, competency, and safety to the

public;
(6) meet the preliminary educational qualifications required by division rule madein

collaboration with the board; and

(7) _meet one of the following educational criteria:

(a) be acurrent pharmacy student, aresident, or fellow in a program approved by

division rulein collaboration with the board:;

(b) have graduated and received a pharmacy degree from a school or college of
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pharmacy which is accredited by the American Council on Pharmaceutical Education; or

(c) have graduated from aforeign pharmacy school and received certification of

equivaency from a credentialing agency approved by the division rule in collaboration with the

board.
Section 16. Section 58-17b-305 is enacted to read:
58-17b-305. Qualificationsfor licensure of pharmacy technician.
(1) Each applicant for licensure as a pharmacy technician shall:

(a) submit an application in aform prescribed by the division;
(b) pay afee determined by the department under Section 63-38-3.2;
(c) produce satisfactory evidence of good moral character asit relates to the applicant's

ability to practice pharmacy;

(d) complete acriminal background check and be free from criminal convictions as
required by Section 58-17b-307, or as otherwise permitted by Section 58-1-501;
(e) have no physical or mental condition of a nature which prevents the applicant from

engaging in practice as a pharmacy technician with reasonable skill, competency, and safety to

the public;
(f) _have completed a board approved program and curriculum of education and

training, meeting standards established by division rule made in collaboration with the board:;

and

(g)_successfully compl ete the examinations reguirement within the time periods
established by division rule made in collaboration with the board.

(2) A pharmacist whose license has been denied, revoked, suspended, or restricted for

disciplinary purposes shall not be €ligible to be a licensed pharmacy technician while on

probation with the division.
Section 17. Section 58-17b-306 is enacted to read:
58-17b-306. Qualificationsfor licensure as a pharmacy.

(1) Each applicant for licensure under this section, except for those applying for a class
D license, shal:

(a) submit awritten application in the form prescribed by the division;

(b) pay afee as determined by the department under Section 63-38-3.2;

(c) satisfy the division that the applicant, and each owner, officer, or manager of the
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applicant have not engaged in any act, practice, or omission, which when considered with the

duties and responsibilities of alicensee under this section indicates there is cause to believe

that issuing alicense to the applicant is inconsistent with the interest of the public's health,
safety, or welfare;
(d) demonstrate the licensee's operations will be in accordance with all federal, state,

and local laws relating to the type of activity engaged in by the licensee, including regulations

of the Federal Drug Enforcement Administration and Food and Drug Administration;

(e) maintain operating standards established by division rule made in collaboration
with the board; and

(f) acknowledge the division's authority to inspect the licensee's business premises
pursuant to Section 58-17b-103.

(2) Each applicant applying for aclass D license shall:

(a) submit awritten application in the form prescribed by the division;
(b) pay afee as determined by the department under Section 63-38-3.2;
(c) present to the division verification of licensure in the state where physically |ocated

and verification that such licenseisin good standing;

(d) provide a statement of the scope of pharmacy services that will be provided and a

detailed description of the protocol as described by rule by which pharmacy care will be

provided, including any collaborative practice arrangements with other health care

practitioners;
(e) sign an affidavit attesting that any healthcare practitioners employed by the

applicant and physically located in Utah have the appropriate license issued by the division and

in good standing; and

(f) _sign an affidavit attesting that the applicant will abide by the pharmacy laws and

requlations of the jurisdiction in which the patient is |located.

(3) Each license issued under this section shall be issued for asingle, specific address,

and is not transferable or assignable.
Section 18. Section 58-17b-307 is enacted to read:
58-17b-307. Qualification for licensure-- Criminal background checks.

(1) An applicant for licensure under this chapter shall submit fingerprint cardsin a

form acceptable to the division at the time the license application isfiled and shall consent to a
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fingerprint background check by the Utah Bureau of Criminal Identification and the Federal
Bureau of Investigation regarding the application.

(2) Thedivision shall request the Department of Public Safety to complete a Federa
Bureau of Investigation criminal background check for each applicant through the national

criminal history system (NCIC) or any successor system.

(3)_If convicted of one or more felonies, an applicant must receive an absolute

discharge from the sentences for all felony convictions five or more years prior to the date of

filing an application for licensure under this chapter.

(4) For purposes of conducting the criminal background check required in Subsection

(1), the division shall have direct access to criminal background information maintained

pursuant to Title 53, Chapter 10, Part 2, Bureau of Criminal |dentification.

(5) Any new pharmacist, pharmacy intern, or pharmacy technician license issued under

this section shall be conditional, pending completion of the criminal background check.
Notwithstanding Title 63, Chapter 46b, Administrative Procedures Act, if the criminal
background check discloses the applicant has failed to accurately disclose a criminal history,

the license shall be immediately and automatically revoked upon notice to the licensee.

(6) Any person whose conditional license has been revoked under Subsection (5) shall

be entitled to a postrevocation hearing to challenge the revocation. The hearing shall be
conducted in accordance with Title 63, Chapter 46b, Administrative Procedures Act.
Section 19. Section 58-17b-308 is enacted to read:
58-17b-308. Term of license -- Expiration -- Renewal.

(1) Except as provided in Subsection (2), each license issued under this chapter shall be

issued in accordance with atwo-year renewal cycle established by rule. A renewal period may

be extended or shortened by as much as one year to maintain established renewal cycles or to

change an established renewal cycle. Each license automatically expires on the expiration date

shown on the license unless renewed by the licensee in accordance with Section 58-1-308.

(2) The duration of a pharmacy intern license may be no longer than:

(a) one year for alicense issued under Subsection 58-17b-304(7)(b) or (c); or
(b) four yearsfor alicense issued under Subsection 58-17b-304(7)(a).
(3)_A pharmacy intern license issued under this chapter may not be renewed, but may

be extended by the division in collaboration with the board.
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Section 20. Section 58-17b-309 is enacted to read:
58-17b-309. Exemptionsfrom licensure.
(1) In addition to the exemptions from licensure in Section 58-1-307, the following

individuals may engage in the acts or practices described in this Subsection (1) without being

licensed under this chapter:

(a) aperson salling contact lenses in accordance with Section 58-16a-801; and

(b) anindividual engaging in the practice of pharmacy technician under the direct

personal supervision of a pharmacist while making satisfactory progressin an approved

program as defined in division rule.

(2) In accordance with Subsection 58-1-303(1)(a), an individual exempt under

Subsection (1)(b) must take all examinations as required by division rule following completion

of an approved curriculum of education, within the required time frame. This exemption

expires immediately upon notification of afailing score of an examination, and the individual

may not continue working as a pharmacy technician even under direct supervision.
Section 21. Section 58-17b-310 is enacted to read:
58-17b-310. Continuing education.
Thedivision in collaboration with the board may establish by rule continuing education

reguirements for each classification of licensure under this chapter.
Section 22. Section 58-17b-401 is enacted to read:

Part 4. License Denial and Discipline

58-17b-401. Groundsfor denial of licensure -- Disciplinary proceedings.

Grounds for the following action regarding alicense issued under this chapter shall be
in accordance with Section 58-1-401:

(1) refusal to issue alicense to an applicant;

(2) refusal to renew the license of alicensee;

(3) _to revoke, suspend, restrict, or place on probation the license of alicensee;

(4) toissue apublic or private reprimand to alicensee;

(5) to issue cease and desist orders; and

(6) toissue an administrative fine or citation.
Section 23. Section 58-17b-501 is enacted to read:
Part 5. Unlawful and Unprofessional Conduct

-38-



1175
1176
1177
1178
1179
1180
1181
1182
1183
1184
1185
1186
1187
1188
1189
1190
1191
1192
1193
1194
1195
1196
1197
1198
1199
1200
1201
1202
1203
1204
1205

01-20-04 5:26 PM SB. 114

58-17b-501. Unlawful conduct.
"Unlawful conduct” includes:

(1) knowingly preventing or refusing to permit any authorized agent of the division to

conduct an inspection pursuant to Section 58-17b-103;

(2) failing to deliver the license, permit, or certificate to the division upon demand, if it

has been revoked, suspended, or refused:;

(3) (&) using thetitle "pharmacist,”" "druqgagist," "pharmacy intern," "pharmacy

technician," or any term having similar meaning, except by a person licensed as a pharmacist,

pharmacy intern, or pharmacy technician; or

(b) conducting or transacting business under a name which contains, as part of that

name, the words "drugstore”, "pharmacy”, "drugs’, "medicine store", "medicines’, "drug shop",

"apothecary", "prescriptions', or any other term having a similar meaning, or in any manner

advertising, otherwise describing, or referring to the place of the conducted business or

profession, unless the place is a pharmacy issued alicense by the division, except any

establishment selling nonprescription drugs and supplies may display signs bearing the words

"packaged drugs', "drug sundries', or "nonprescription drugs', and is not considered to be a

pharmacy or drugstore by reason of the display;

(4) buying, salling, causing to be sold, or offering for sale, any druqg or device which

bears, or the package bears or originally did bear, the inscription "sampl€e', "not for resale", "for

investigational or experimental use only", or other similar words, except when acost is

incurred in the bonafide acquisition of an investigational or experimental drug;

(5) using to his own advantages or revealing to anyone other than the division, board,

and its authorized representatives, or to the courts, when relevant to any judicial or

administrative proceeding under this chapter, any information acquired under authority of this

chapter or concerning any method of process which is atrade secret;

(6) procuring or attempting to procure any drug for himself or to have someone else

procure or attempt to procure any drug:

(a) by fraud, deceit, misrepresentation, or subterfuge;

(b) by forgery or alteration of a prescription or any written order;

(c) by concealment of a material fact;

(d) by use of afalse statement in any prescription, chart, order, or report; or
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(e) by theft;

(7) filling, refilling, or advertising the filling or refilling of prescriptions for any

consumer or patient residing in this state if the person is not licensed:

(2) under this chapter: or

(b) in the state from which heis dispensing;

(8) requiring any employed pharmacist, pharmacy intern, pharmacy technician, or

authorized supportive personnel to engage in any conduct in violation of this chapter;

(9) being in possession of aprescription drug for any unlawful purpose;

(10)_dispensing a prescription drug to anyone who does not have a prescription from a

practitioner or to anyone who he knows or should know is attempting to obtain drugs by fraud

or misrepresentation;

(11) selling, dispensing, or otherwise trafficking in prescription drugs when not

licensed to do so or when not exempted from licensure; and

(12) using a prescription drug or controlled substance for himself that was not lawfully

prescribed for him by a practitioner.
Section 24. Section 58-17b-502 is enacted to read:
58-17b-502. Unprofessional conduct.
"Unprofessional conduct” includes:

(1) willfully deceiving or attempting to deceive the division, the board, or their agents

asto any relevant matter regarding compliance under this chapter;

(2) () _paying rebates to practitioners or any other health care providers, or entering

into any agreement with a medical practitioner or any other person for the payment or

acceptance of compensation or its economic equivalent for recommending the professional

services of either party, except as allowed under Subsection (2)(b); and

(b) price discounts conditional upon volume purchases are not prohibited under

Subsection (2)(a);

(3) _misbranding or adulteration of any drug or device or the sale, distribution, or

dispensing of any outdated, misbranded, or adulterated drug or device;

(4) engaging in the sale or purchase of drugs or devices that are samples or packages

bearing the inscription "sample" or "not for resale”" or similar words or phrases;

(5) accepting back and redistributing of any unused drug, or a part of it, after it has |eft
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the premises of any pharmacy, unless the drug isin the original sealed unit dose package or
manufacturer's sealed container as defined in rule, except as provided in Section 58-17b-503;
(6) being employed as a pharmacist, pharmacy intern, or pharmacy technician, or

sharing or receiving compensation in any form arising out of an act incidental to professional

activities in the course of which any person requires him to engage in any aspect of the practice

of pharmacy in violation of this chapter;

(7) violating Federal TitleIl, P.L. 91, Controlled Substances Act, or Title 58, Chapter
37, Utah Controlled Substances Act, or rules and regulations adopted under either act;

(8) requiring or permitting pharmacy interns or technicians to engage in activities

outside the scope of practice for their respective license classifications as defined in this

chapter and division rules made in collaboration with the board, or beyond an individual's

scope of training and ability;

(9) administering without appropriate training as defined by rule:

(a) written quidelines or protocols of a practitioner or in conflict with such guidelines

or protocols; or

(b) alawful order, when oneis required by law:;

(10) disclosing confidential patient information in violation of the provisions of the
Health Insurance Portability and Accountability Act of 1996 or other applicable law:;
(11) engaging in the practice of pharmacy without alicensed pharmacist designated as

the pharmacist-in-charge;

(12) failing to report to the division any adverse action taken by another licensing

jurisdiction, government agency, law enforcement agency, or court for conduct that would

constitute grounds for action as defined in this section;

(13) preparing as a pharmacist or pharmacy intern, a prescription drug for sale to

another pharmacist or pharmaceutical facility; and

(14) preparing as a pharmacist or pharmacy intern, a prescription drug in a dosage form

which is regularly and commonly available from a manufacturer in quantities and strengths

prescribed by a practitioner.
Section 25. Section 58-17b-503 is enacted to read:

58-17b-503. Exception to unprofessional conduct.

(1) For purposes of this section:
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(a) "ICEMR" means an intermediate care facility for the mentally retarded licensed as a

nursing care facility or asmall health care facility under Title 26, Chapter 21, Health Care

Facility Licensing and Inspection Act.

(b) "Nursing carefacility" has the same definition as in Section 26-21-2.

(c) "Unit pack” means a single dose-single drug package which identification indicates

the lot number and expiration date for the drug.
(2) Notwithstanding the provisions of Subsection 58-17b-502(5), a pharmacist may
accept back and redistribute any unused drug, or a part of it, after it has left the premises of the

pharmacy if:
(a) the drug was prescribed to a patient in anursing care facility, al CFMR, or state

prison facility, county jail, or state hospital;

(b) the drug was stored under the supervision of alicensed hedth care provider

according to manufacturer recommendations;

(c) thedrugisin aunit pack or in the manufacturer's sealed container;

(d) the drug was returned to the original dispensing pharmacy:;

(e) thedrug was initially dispensed by alicensed pharmacist or licensed pharmacy

intern; and

() _accepting back and redistribution of the drug complies with Federal Food and Drug

Administration and Drug Enforcement Administration regul ations.
Section 26. Section 58-17b-504 is enacted to read:
58-17b-504. Penalty for unlawful or unprofessional conduct -- Fines-- Citations.

(1) Any person who violates the unlawful conduct provision defined in Subsection
58-1-501(1)(a)(i) and Subsections 58-17b-501(7) and (11) is quilty of athird degree felony.

(2) Any person who violates the unlawful conduct provisions defined in Subsection
58-1-501(1)(a)(ii), Subsections 58-1-501(1)(b) through (e) and Section 58-17b-501, except
Subsections 58-17b-501(7) and (11), is quilty of aclass A misdemeanor.

(3) (a) Subject to Subsection (5), the division may assess administrative penaltiesin

accordance with the provisions of Section 58-17b-401 for acts of unprofessional or unlawful

conduct or any other appropriate administrative action in accordance with the provisions of
Section 58-17b-401.
(b) An administrative penalty imposed pursuant to this section shall be deposited in the
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General Fund as a dedicated credit to be used by the division for pharmacy licensee education
and enforcement as provided in Section 58-12b-505.
(4) If alicensee has been convicted of violating Section 58-17b-501 prior to an

administrative finding of aviolation of the same section, the licensee may not be assessed an

administrative fine under this chapter for the same offense for which the conviction was
obtained.

(5) (@) If upon inspection or investigation, the division concludes that a person has
violated the provisions of Section 58-17b-501, 58-17b-502, or Chapter 37, Utah Controlled
Substances Act, or any rule or order issued with respect to these provisions, and that

disciplinary action is appropriate, the director or the director's designee from within the

division shall promptly issue a citation to the person according to this chapter and any pertinent

rules, attempt to negotiate a stipul ated settlement, or notify the person to appear before an
adjudicative proceeding conducted under Title 63, Chapter 46b, Administrative Procedures
Act.

(b) Any person who isin violation of the provisions of Section 58-17b-501,
58-17b-502, or Chapter 37, Utah Controlled Substances Act, or any rule or order issued with
respect to these provisions, as evidenced by an uncontested citation, a stipul ated settlement, or

by afinding of violation in an adjudicative proceeding, may be assessed a fine pursuant to this

Subsection (5) of up to $10,000 per single violation or up to $2,000 per day of ongoing

violation, whichever is greater, in accordance with a fine schedul e established by rule, and

may, in addition to or in lieu of, be ordered to cease and desist from violating the provisions of
Section 58-17b-501, 58-17b-502, or Chapter 37, Utah Controlled Substances Act, or any rule
or order issued with respect to these provisions.

(c) Except for an administrative fine and a cease and desist order, the licensure
sanctions cited in Section 58-17b-401 may not be assessed through a citation.
(d) Each citation shall be in writing and specifically describe with particularity the

nature of the violation, including a reference to the provision of the chapter, rule, or order
alleged to have been violated. The citation shall clearly state that the recipient must notify the
division in writing within 20 calendar days of service of the citation if the recipient wishesto
contest the citation at a hearing conducted under Title 63, Chapter 46b, Administrative
Procedures Act. The citation shall clearly explain the consequences of failure to timely contest
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the citation or to make payment of any fines assessed by the citation within the time specified

in the citation.
(e) Each citation issued under this section, or a copy of each citation, may be served

upon any person whom a summons may be served:

(i) in accordance with the Utah Rules of Civil Procedure;

(ii) personaly or upon the person's agent by adivision investigator or by any person

specially designated by the director; or
(i) by mail.

(f)_If within 20 calendar days from the service of acitation, the person to whom the

citation was issued fails to request a hearing to contest the citation, the citation becomes the

final order of the division and is not subject to further agency review. The period to contest the

citation may be extended by the division for cause.

(g)_Thedivision may refuse to issue or renew, suspend, revoke, or place on probation

the license of alicensee who fails to comply with the citation after it becomes final.

(h) The failure of an applicant for licensure to comply with a citation after it becomes

final is aground of denial of license.

(i) No citation may be issued under this section after the expiration of six months

following the occurrence of any violation.
Section 27. Section 58-17b-505 is enacted to read:
58-17b-505. Educational and enforcement fund.

(1) The director may use the money collected pursuant to Section 58-17b-504 for the

following purposes.

(a) education and training of licensees under this chapter;

(b) enforcement of this chapter by:

(i) investigating unprofessional or unlawful conduct;

(i) providing legal representation to the division when legal action istaken against a

person engaging in unprofessional or unlawful conduct;

(iii) _monitoring compliance of renewal requirement; and

(iv) education and training of division staff and board members.

(2) All funding for the purposes listed in Subsection (1) is nonlapsing.

(3) _Any penadty which is not paid may be collected by the director by either referring
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the matter to a collection agency or bringing an action in the district court of the county in

which the person against whom the penalty is imposed resides or in the county where the office

of the director islocated.

(4) Any county attorney or the attorney general of the state isto provide legal

assistance and advice to the director in any action to collect the penalty. In any action brought

to enforce the provisions of this section, reasonabl e attorney's fees and costs shall be awarded

in which the person against whom the penalty isimposed resides or in the county where the

office of the director is located.
Section 28. Section 58-17b-506 is enacted to read:

58-17b-506. Petitioning for reinstatement of licensure.

Any person whose license to practice pharmacy in this state has been revoked,

suspended, or surrendered voluntarily or by action of the division, shall have theright at

reasonable intervals, to petition the division for reinstatement of such license. Such petition

shall be made in writing and in the form prescribed by the division. Upon investigation and

hearing, the division may, in its discretion, grant or deny such petition, or it may modify its

original finding to reflect any circumstances that have changed sufficiently to warrant such

modifications. The division, also at its discretion, may reguire such person to pass an

examination or examinations for reentry into the practice of pharmacy.
Section 29. Section 58-17b-601 is enacted to read:
Part 6. Regulation of the Practice of Phar macy Operating Standards
58-17b-601. General operating standards.
(1) (a) Thedivision shall make rules relating to the operations and conduct of facilities,

individuals, and entities which are regulated under this chapter, to protect the public health,
safety, and welfare.

(b) Therules shall be consistent with the regulations of the Federal Food and Drug
Administration and Drug Enforcement Administration, this chapter, and all other laws relating

to activities and persons regulated under this chapter.

(2) (8) This chapter does not prevent, restrict, or in any other manner interfere with the

sale of nonprescription drugs.

(b) Thedivision may not make any rules under this chapter that reguire nonprescription

drugs to be sold by alicensed pharmacist or only in a pharmaceutical facility.
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(c) The sale or distribution of nonprescription drugs does not constitute the practice of

pharmacy.
Section 30. Section 58-17b-602 is enacted to read:

58-17b-602. Prescription orders-- Information required -- Alteration -- Labels--

Signatures.

(1) The minimum information that shall be included in a prescription order and may be
defined by ruleis:

(a) the prescriber's name, address, and telephone number, and, if the order isfor a

controlled substance, the patient's age and the prescriber's DEA number;

(b) the patient's name and address or, in the case of an animal, name of the owner and

species of the animal;

(c) the date of issuance;

(d) the name of the medication or device prescribed and dispensing instructions, if

necessary;
(e) thedirections for the use of the prescription, if appropriate, for the patient or

animal, any refill, special labeling, and other instructions;

(f) the prescriber's signature if the prescription order is written;

(q) if an electronically transmitted prescription order, prescribing practitioner's

electronic signature; and

(h) if ahard copy prescription order generated from el ectronic media, prescribing

practitioner's e ectronic or manual signature.

(2) The requirement of Subsection (1)(a) does not apply to prescription orders

dispensed for inpatients by hospital pharmacies if the prescriber is a current member of the

hospital staff and the prescription order is on file in the patient's medical record.

(3) The prescription order, except for controlled substance |1, may be dispensed by

pharmacists or pharmacy interns upon an oral prescription of a practitioner, if the oral

prescription is promptly reduced to writing.

(4) (a) A pharmacist or pharmacy intern may not dispense or compound any

prescription of a practitioner if it shows evidence of alteration, erasure, or addition by any

person other than the person writing the prescription, except under Subsection (4)(b).

(b) A pharmacist or pharmacy intern dispensing or compounding the prescription may
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ater or make additions after receiving permission of the prescriber, or may make entries or

additions on the prescription reguired by law or necessitated in the compounding and

dispensing procedures.
(5) Each drug dispensed shall have alabd securely affixed to the container indicating
the following minimum information:

(a)_the name, address, and tel ephone number of the pharmacy:;

(b) the serial number of the prescription as assigned by the dispensing pharmacy;

(c) thefilling date of the prescription or its last dispensing date;

(d) the name of the patient, or in the case of an animal, name of the owner and species

of theanimadl;

(e) the name of the prescriber:

(f)_thedirections for use and cautionary statements, if any, which are contained in the

prescription order or are needed:;

(0) thetrade, generic, or chemical name, amount dispensed and strength of dosage

form, but if multiple ingredient products with established proprietary or nonproprietary names

are prescribed, those products names may be used; and
(h) the beyond use date.
(6) If the prescriber specifically indicates the name of the prescription product should

not appear on the label, then the trade, generic, or chemical name and strength of dosage form

may not be included.
Section 31. Section 58-17b-603 is enacted to read:
58-17b-603. Identification of pharmacy personnel.

(1) All individuals employed in a pharmacy facility having any contact with the public

or patients receiving services from that pharmacy facility shall wear on their person aclearly

visible and readabl e identification showing the individua's name and position.

(2) When communicating by any means, written, verbal, or electronic, pharmacy

personnel must identify themselves as to licensure classification.
Section 32. Section 58-17b-604 is enacted to read:
58-17b-604. Medication profiles.
(1) Each pharmacy shall establish a medication profile system for pharmacy patients

according to the standards established by division rules made in collaboration with the board.
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The rules shall indicate the method for recording all prescription information.

(2) The pharmacy shall maintain the medication profile for any pharmacy patient who

expresses adesire for that professional service.

(3) _The pharmacy may charge an appropriate professional fee for this service and for

copying or providing information in the medication profile to another authorized person.

(4) A pharmacist, pharmacy intern, or pharmacy technician may not release or discuss

the information contained in a prescription or patient's medication profile to anyone except:

(a) the pharmacy patient in person or the pharmacy patient's legal quardian or designeg;

(b) alawfully authorized federal, state, or local drug enforcement officer;

(c) athird party payment program administered under terms authorized by the

pharmacy patient:

(d) apharmacist, pharmacy intern, or pharmacy technician providing pharmacy

services to the patient or a prescribing practitioner providing professional services to the
patient;
(e) _another pharmacist, pharmacy intern, pharmacy technician, or prescribing

practitioner to whom the patient has requested a prescription transfer; or

(f)_the pharmacy patient's attorney, after the presentation of a written authorization

signed by the:
(i) patient, before anotary public;

(ii) parent or lawful quardian, if the patient isaminor;

(iii) lawful guardian, if the patient isincompetent; or

(iv) personal representative, if the patient is deceased.
Section 33. Section 58-17b-605 is enacted to read:
58-17b-605. Drug product equivalents.

(1) A pharmacist or pharmacy intern dispensing a prescription order for a specific drug

by brand or proprietary name may substitute another drug product equivalent if:

(a) the purchaser specifically requests or consents to the substitution of a drug product

equivalent;
(b) the substituted drug product equivalent is of the same generic typeand is

designated the therapeutic equivalent in the approved drug products with therapeutic

equivaence eva uations prepared by the Center for Drug Evaluation and Research of the
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Federa Food and Drug Administration;
(c) the substituted drug product is permitted to move in interstate commerce;

(d) the pharmacist or pharmacy intern counsels the patient on the use and the expected

response to the prescribed drug, whether a substitute or not, and the substitution is not

otherwise prohibited by this chapter:

(e) the prescribing practitioner has not indicated that an equivalent drug product is not
to be substituted as provided in Subsection (5); and
(f) the substitution is not otherwise prohibited by law.

(2) (a) Each out-of-state mail service pharmacy dispensing a substituted drug product

into this state shall notify the patient of substitution either by telephone or in writing.

(b) Each out-of -state mail service pharmacy shall comply with the requirements of this

chapter with respect to drugs which may be substituted, including labeling and record keeping,

when dispensing substituted drug products.

(3) Pharmacists or pharmacy interns may not substitute without the prescriber's

authorization on trade name drug product prescriptions unless the product is currently

categorized in the approved drug products with therapeutic equival ence evaluations prepared
by the Center for Drug Evaluation and Research of the Federal Food and Drug Administration
as adrug product considered to be therapeutically equivalent to another drug product.

(4) A pharmacist or pharmacy intern who dispenses a prescription with a drug product

equivaent under this section assumes no greater liability than would be incurred had the

pharmacist or pharmacy intern dispensed the prescription with the drug product prescribed.

(5) (a) I, in the opinion of the practitioner, it isin the best interest of the patient that an

eguivalent drug product not be substituted, the practitioner may indicate a prohibition on

substitution either by writing "dispense as written" or may sign in the appropriate space where

two lines have been preprinted on a prescription order and captioned "dispense as written" or

"substitution permitted".

(b) If the prescription is communicated orally by the practitioner to the pharmacist or

pharmacy intern, the practitioner shall indicate the prohibition on substitution and that

indication shall be noted in writing by the pharmacist or pharmacy intern with the name of the

practitioner and the words "orally by" and the initials of the pharmacy practitioner written after
it.
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(6) The substitution, if any, shall be communicated to the purchaser. The container

shall be labeled with the name of the drug dispensed and the pharmacist, pharmacy intern, or

pharmacy technician shall indicate on the file copy of the prescription both the name of the

prescribed drug and the name of the drug dispensed in its place.

(7) Failure of alicensed medical practitioner to specify that no substitution is

authorized does not constitute evidence of negligence.
Section 34. Section 58-17b-606 is enacted to read:
58-17b-606. Restrictive drug formulary prohibited.
(1) Asusedin this section:
(a) "Generic form" means a prescription drug that is available in generic form and has

an A rating in the United States Pharmacopeia and Drug Index.

(b) "Legend drug" means any drug that requires a prescription under state or federal

law.

(c) "Restrictive drug formulary" means alist of legend drugs, other than drugs for

cosmetic purposes, that are prohibited by the Department of Health from dispensation, but are
approved by the Federal Food and Drug Administration.
(2) A practitioner may prescribe legend drugs in accordance with this chapter that, in

his professional judgment and within the lawful scope of his practice, he considers appropriate

for the diagnosis and treatment of his patient.

(3) Except as provided in Subsection (4), the Department of Health may not maintain a

restrictive drug formulary that restricts a physician's ability to treat a patient with alegend drug
that has been approved and designated as safe and effective by the Federal Food and Drug
Administration, except for drugs for cosmetic purposes.

(4) When amultisource legend drug is available in the generic form, the Department of

Heath may only reimburse for the generic form of the drug unless the treating physician

demonstrates to the Department of Health a medical necessity for dispensing the nongeneric,

brand-name legend drug.

(5) This section does not affect the state's ability to exercise the exclusion options
available under the Federal Omnibus Budget Reconciliation Act of 1990.

Section 35. Section 58-17b-607 is enacted to read:

58-17b-607. Drug substitution isnot the practice of medicine -- Other causes of
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action not denied.
(1) The substitution of any drug by alicensed pharmacist or pharmacy intern under this

chapter does not constitute the practice of medicine.

(2) This chapter may not be construed to deny any individual a cause of action against

apharmacist, pharmacy intern, or his employer for violations of this chapter, including failure

to observe accepted standards of care of the pharmaceutical profession.
Section 36. Section 58-17b-608 is enacted to read:
58-17b-608. Emergency refills.
(1) Intheinterest of the patient's health, a pharmacist or pharmacy intern may, in an

emergency, refill aprescription for a patient, but only if the prescribing practitioner is not

available promptly to authorize the refill and only if in the professional judgment of the

pharmacist or pharmacy intern the prescription should be refilled.

(2) Only sufficient medication as hecessary in the emergency may be furnished by the

pharmacist or pharmacy intern, not to exceed a three-day supply.

(3) The practitioner shall be contacted as soon as possible for further instructions

concerning the emergency.

Section 37. Section 58-17b-609 is enacted to read:

58-17b-609. Limitation on prescriptionsand refills-- Controlled Substances Act
not affected -- Legend drugs.

(1) A prescription for any prescription drug may not be dispensed after one year from
the date it was initiated except as otherwise provided in Chapter 37, Utah Controlled
Substances Act.

(2) A prescription authorized to be refilled may not be refilled after one year from the

original issue date.

(3) A practitioner may not be prohibited from issuing a new prescription for the same

drug ordly, in writing, or by electronic transmission.
(4) Nothing in this chapter affects Chapter 37, Utah Controlled Substances Act.
(5) Prescriptions for alegend drug written by alicensed prescribing practitioner in

another state may befilled or refilled by a pharmacist or pharmacy intern in this state, and the

pharmacist or pharmacy intern knows the prescribing practitioner holds a current license.
Section 38. Section 58-17b-610 is enacted to read:
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58-17b-610. Patients immediate needs.
This chapter may not be construed to prevent the personal administration of drugs or

medicines by practitioners licensed to prescribe in order to supply the immediate needs of their

patients. Immediate need for a patient includes giving out drug samples for up to a three-day

supply or the amount necessary to determine the best pharmaceutical agent for that specific
patient.

Section 39. Section 58-17b-611 is enacted to read:

58-17b-611. Pharmacy records.

(1) Each pharmacy shall maintain its prescription files and other records in accordance

with this chapter, division rules made in collaboration with the board, and federal requlations.

(2) Each out-of-state mail service pharmacy shall maintain its prescription filesin

accordance with applicable rules or requlations of the state in which its facilities are located

and federal regulations.
Section 40. Section 58-17b-612 is enacted to read:
58-17b-612. Supervision -- Phar macist-in-charge.

(1) (2) Any pharmacy, except awholesaler, distributor, or out-of-state mail service

pharmacy, shall be under the general supervision of at least one pharmacist licensed to practice
in Utah. One pharmacist licensed in Utah shall be designated as the pharmacist-in-charge,
whose responsibility it is to oversee the operation of the pharmacy.

(b) Notwithstanding the provisions of Subsection 58-17b-102(63), a supervising
pharmacist does not have to be in the pharmacy or care facility but shall be available viaa

telepharmacy system for immediate contact with the supervised pharmacy technician or

pharmacy intern if:

(i) _the pharmacy islocated in:
(A) aremote rural hospital, as defined in Section 26-21-13.6; or
(B) acliniclocated in aremote rural county with less than 20 people per square mile;

(i) the supervising pharmacist described in Subsection (1)(a), is not available; and

(iii) the telepharmacy system maintains records and files quarterly reports as required

by division rule to assure that patient safety is not compromised.

(2) Each out-of-state mail service pharmacy shall designate and identify to the division

apharmacist holding a current license in good standing issued by the state in which the
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pharmacy is located and who serves as the pharmacist-in-charge for all purposes under this
chapter.

Section 41. Section 58-17b-613 is enacted to read:

58-17b-613. Patient counseling.

(1) Every pharmacy facility shall orally offer to counsel a patient or a patient's agent in

apersonal face-to-face discussion with respect to each prescription drug dispensed, if the

patient or patient's agent:

(a) deliversthe prescription in person to the pharmacist or pharmacy intern; or

(b) receivesthe drugin person at thetimeit is dispensed at the pharmacy facility.

(2) A pharmacist or pharmacy intern shall provide counseling to each patient, and shall

provide the patient with a toll-free telephone number by which the patient may contact a

pharmacist at the dispensing pharmacy during normal business hours and receive oral

counsealing, with respect to each prescription drug dispensed if the patient provides or the

prescription is otherwise provided to the pharmacy facility by a means other than personal

delivery, and the dispensed prescription drug is mailed or otherwise delivered to the patient

outside of the pharmacy facility.

Section 42. Section 58-17b-614 is enacted to read:

58-17b-614. Notification.

(1) A pharmacy shall report in writing to the division not later than ten business days
after the date of:

() apermanent closure of the pharmacy facility;

(b) achange of name or ownership;

(c) achange of location of the pharmacy facility:

(d) asdeor transfer of any controlled substance as aresult of the permanent closing or

change of ownership of the pharmacy facility;

(e) any matter or occurrence that the board reguires by rule to be reported:;

(f)_afinal order against the pharmacy license holder by the requlatory or licensing

agency of the state in which the pharmacy islocated if the pharmacy is aclass D pharmacy; or

(g)_afinal order against a pharmacist who is designated as the pharmaci st-in-charge of

the pharmacy by the regulatory or licensing agency of the state in which the pharmacy is

located if the pharmacy isaclass D pharmacy.
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(2) A pharmacy shall report in writing to the division a disaster, accident, or emergency

that may effect purity, or labeling of adrug, medication, device, or other material used in the

diagnosis or treatment of injury, illness, or disease immediately on the occurrence of the

disaster, accident, or emergency as defined by rule. The reporting pharmacy shall maintain a

copy of any notification required by this section for two years and make a copy available for

inspection.
Section 43. Section 58-17b-615 is enacted to read:

58-17b-615. Sale of prescription drugsnot in normal cour se of business.

(1) Asusedin thissection, "seller" means a person selling prescription drugs or

devices owned or lawfully controlled by him, or a party arranging for the sale of prescription

drugs or devices owned by or lawfully controlled by another person, including salvage

companies that acquire prescription drugs and devices from, or act as an agent or representative

for freight haulers and forwarders.

(2) Any sale of prescription drugs in bankruptcy, at public auction, at freight

liquidation sales, or any other sale of prescription drugs other than in the normal course of

business or practice shall comply with the following:

(a) asdller of prescription drugs shall be licensed by the division as a prescription drug

distributor or wholesaler with areqular license, or atemporary license for that sale only, before

engaging in the sale of any prescription drugs; and

(b) aperson licensed as a pharmacy under this chapter may not acquire by purchase or

other means prescription drugs or devices outside the normal course of business within the

meaning of this section unless:

(i) the prescription drugs or devices are accompanied by a certificate signed by a

licensed pharmacist employed or retained by the seller, as required in Subsection (3), attesting

that the prescription drugs or devices have not been adversely affected by circumstances

relating to their transportation, storage, or distribution; and

(ii) thelicensee acquiring the prescription drugs or devices employs a qualified

pharmacist who is responsible for determining that all prescription drugs being acquired do not

pose any threat to the public welfare if introduced into commerce than would be presented by

the acquisition of those prescription drugs and devices in the normal course of business through
established channels of prescription drug distribution.
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(3) A sdller of prescription drugs outside the normal course of business shall retain the

services of aqualified pharmacist licensed to practice in the state to serve as either an employee

or independent consultant to determine if the:

(a) prescription drugs and devices to be offered for sale have been transported, stored,

and distributed in accordance with applicable federal, state, and local laws; and

(b) condition of the prescription drugs and devices to be offered for sale has been

adversely affected by the circumstances of transportation, storage, or distribution.

(4) The written notice provided to the division prior to the sale of any prescription

drugs or devices under this section shall contain written verification of the pharmacist retained
by the sdller, stating the drugs or devices offered for sale have not been adversaly affected by
the circumstances of transportation, storage, or distribution.

(5) A pharmacist employed by a seller under Subsection (3) or a pharmacy, distributor,

or wholesaler for whom that pharmacist may be employed or in which he may have an interest,

may not purchase any prescription drugs or devices from the seller for which that pharmacist

has provided verification regarding the drugs or devices.
Section 44. Section 58-17b-616 is enacted to read:
58-17b-616. Drug stock sales -- Labeling.
(1) A manufacturer, wholesaler, or distributor of prescription drugs may not sell or give

any prescription drug to any person unless the prescription drug stock container bears alabel

containing information as defined by rule the name and place of business of the manufacturer

of the finished dosage form of the drug, and if different from the manufacturer, the name and

place of business of the packer or distributor.

(2) Each tablet or capsule shall be marked with an identification code or monogram,

unless waived by the division.

(3) Each stock package shall bear an expiration date and lot number.
Section 45. Section 58-17b-617 is enacted to read:

58-17b-617. Limitationson distribution of prescription drugs by pharmaceutical

manufacturersor wholesalers.
(1) A pharmaceutical manufacturer or pharmaceutical wholesaler may not provide a

prescription drug to any person, except as defined by rule.

(2) (a) Prescription drugs that are not controlled substances may be:
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(i) distributed or provided as drug samples to a person licensed within the state to sall,

prescribe, administer, or conduct research with legend drugs; and

(ii) supplied in connection with a manufacturer's patient assistance program to be

distributed to qualifying patients enrolled in the program.

(b) Controlled substance prescription drugs may be sold or provided only:

(i) _upon the issuance of an order or reguest by a person appropriately licensed under

state and federal law to sell, prescribe, administer, or conduct research with prescription drugs;

and
(i) upon the establishment of documents in the possession of the manufacturer or

distributor recording the purchaser, type of drug, quantity of drug, date of shipment, and date of

delivery.
(3) Purchasers or those in receipt of drugs under this section shall maintain recordsin

accordance with federal and state laws regarding controlled substances.

Section 46. Section 58-17b-618 is enacted to read:

58-17b-618. Compliance with federal laws.

The entities licensed under Sections 58-17b-301 and 58-17b-302 shall comply with all
state and federal laws and regulations relating to the practice of pharmacy.

Section 47. Section 58-17b-619 is enacted to read:

58-17b-619. Third party payors-- Health maintenance or ganizations.

(1) Any third party payor for pharmaceutical services within the state may not reguire

any pharmagcy patient to obtain prescription drugs from a specific out-of-state or a Utah

pharmacy as a condition of obtaining third party payment as defined in rule.

(2) This section does not prohibit any third party payor of pharmaceutical services, who

provides for reimbursement to the pharmacy patient or payment on his behalf, from exercising

the right to limit the amount reimbursed for the cost of prescription drugs based upon the cost

of identical prescription drugs available through a designated out-of-state pharmacy.

(3)_Each third party payor of pharmaceutical services shall identify as a part of the third

party agreement or contract the designated out-of-state pharmacy which shall be used as the

base line comparison.

(4) (2) A violation of this section is aclass A misdemeanor.

(b) Each violation of this section is a separate offense.

-56 -



1733
1734
1735
1736
1737
1738
1739
1740
1741
1742
1743
1744
1745
1746
1747
1748
1749
1750
1751
1752
1753
1754
1755
1756
1757
1758
1759
1760
1761
1762
1763

01-20-04 5:26 PM SB. 114

Section 48. Section 58-17b-620 is enacted to read:

58-17b-620. Prescriptionsissued within the public health system.

(1) Asusedin this section:

(@) "Department of Health" means the state Department of Health created in Section

(b) "Health department” means either the Department of Health or alocal health
department.

(c) "Local health departments' mean the local health departments created in Title 26A,
Chapter 1, Loca Health Departments.

(2) A health department may implement the prescription procedure under Subsection

(3) for prescription drugs, other than controlled substances, for usein clinics providing:

(a) sexually transmitted disease treatment;
(b) fluoride treatment; or
(c) travel immunization.

(3) Thefollowing prescription procedure shall be carried out in accordance with the

requirements of Subsection (4) and may be used only in the clinics listed under Subsection (2):

() aphysician writes and signs a prescription for prescription drugs, other than

controlled substances, without the name and address of the patient and without the date the

prescription is provided to the patient; and

(b) the physician authorizes aregistered nurse employed by the health department to

compl ete the prescription written under this Subsection (3) by inserting the patient's name and

address, and the date the prescription is provided to the patient, in accordance with the

physician's standing written orders and a written health department protocol approved by the

physician and the medical director of the state Department of Health.

(4) When allowing prescriptions to be written under Subsection (3), the health

department shall employ a physician who:

(a) _assumes specific responsibility for all prescriptions issued in his name under the

procedure in Subsection (3) by the health department; and

(b) entersinto awritten, signed agreement with the health department, which

agreement is approved by the division and state:

(i) theterms and conditions under which the physician will prepare and sign
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prescriptions that do not include the name and address of the patient and the date the

prescription is provided to the patient;

(ii) the methods which will be used to ensure the signed prescriptions are secure and

not available for unauthorized use;

(iii) the minimum qualifications and training of areqgistered nurse authorized by the

physician and department to compl ete and provide prescriptions to a patient;

(iv) _under what conditions prescriptions completed by an authorized registered nurse

will be provided to a patient in accordance with standing orders and written protocols, and the

specific prescription drugs for which prescriptions may be written:;

(v) the manner in which the physician will audit and review the records of patients

receiving prescriptions; and

(vi) the manner in which records of prescriptions issued will be maintained for audit by

the physician and division.

(5) The health department shall file and maintain with the division a current copy of all

agreements signed by physicians under Subsection (4).

(6) (&) All prescription forms to be used by a physician and health department in

accordance with this section shall be serially numbered according to a numbering system
assigned to that health department.
(b) All prescriptions issued shall contain all information required under this chapter

and rules adopted under this chapter.

Section 49. Section 58-17b-621 is enacted to read:

58-17b-621. Automated pharmacy systems.

Automated pharmacy systems can be utilized in licensed pharmacies, remote locations
under the jurisdiction of the Utah State Board of Pharmacy, and licensed health care facilities
where legally permissible, as approved by the division in collaboration with the board, and

described in rule.
Section 50. Section 58-17b-701 is enacted to read:
Part 7. Incapacity

58-17b-701. Mentally incompetent or incapacitated pharmacist -- Division action
and procedures.
(1) Asusedin this section:
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(a) "Incapacitated person” has the same definition as in Section 75-1-201.
(b) "Mentally ill" has the same definition as in Section 62A-15-602.
(2) If acourt of competent jurisdiction determines a pharmacist is an incapacitated

person, or that heis mentally ill and unable to safely engage in the practice of pharmacy, the

director shall immediately suspend the license of the pharmacist upon the entry of the judgment
of the court, without further proceedings under Title 63, Chapter 46b, Administrative
Procedures Act, regardless of whether an appeal from the court's ruling is pending. The

director shall promptly notify the pharmacist, in writing, of the suspension.

(3) () _If thedivision and amajority of the board find reasonable cause to believe a

pharmacist, who is not determined judicially to be an incapacitated person or to be mentally ill,

is incapable of practicing pharmacy with reasonable skill regarding the safety of patients,

because of illness, excessive use of drugs or alcohol, or as aresult of any mental or physical

condition, the board shall recommend that the director file a petition with the division, and

cause the petition to be served upon the pharmacist with a notice of hearing on the sole issue of

the capacity of the pharmacist to competently and safely engage in the practice of pharmacy.
(b) The hearing shall be conducted under Section 58-1-109 and Title 63, Chapter 46b,
Administrative Procedures Act, except as provided in Subsection (4).

(4) (a) Every pharmacist who accepts the privilege of being licensed under this chapter

gives consent to:

(i) submitting at his own expense to an immediate mental or physical examination

when directed in writing by the division, with the consent of a majority of the board, to do so;

and
(i) the admissibility of the reports of the examining practitioner's testimony or

examination in any proceeding regarding the license of the pharmacist, and waives all

objections on the ground the reports constitute a privileged communication.

(b) The examination may be ordered by the division, with the consent of a majority of

the board, only upon afinding of reasonable cause to believe:

(i) the pharmacist is mentally ill or incapacitated or otherwise unable to practice

pharmacy with reasonable skill and safety; and

(ii) immediate action by the division and the board is necessary to prevent harm to the

pharmacist's patients or the general public.
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(c) (i) Failure of apharmacist to submit to the examination ordered under this section

isaground for the division's immediate suspension of the pharmacist's license by written order

of the director.

(ii) Thedivision may enter the order of suspension without further compliance with
Title 63, Chapter 46b, Administrative Procedures Act, unless the division finds the failure to
submit to the examination ordered under this section was due to circumstances beyond the

control of the pharmacist and was not related directly to the illness or incapacity of the

pharmacist.
(5) (&) A pharmacist whose license is suspended under Subsection (2) or (4) has the

right to a hearing to appeal the suspension within ten days after the license is suspended.
(b) The hearing held under this Subsection (5) shall be conducted in accordance with
Sections 58-1-108 and 58-1-109 for the sole purpose of determining if sufficient basis exists

for the continuance of the order of suspension in order to prevent harm to the pharmacist's

patients or the general public.

(6) A pharmacist whose license is revoked, suspended, or in any way restricted under

this section may reguest the division and the board to consider, at reasonable intervals,

evidence presented by the pharmacist, under procedures established by division rule, regarding

any change in the pharmacist's condition, to determine whether:

(&) heisorisnot ableto safely and competently engage in the practice of pharmacy;

and
(b) heisqualified to have his licensure to practice under this chapter restored

completely or in part.
Section 51. Section 58-24a-105 is amended to read:
58-24a-105. Administration of agents-- Limitation.

(1) Physical therapists may administer the following agents under the provisions of
Subsection (2):

(a) topically applied medicinal agents, including steroids and analgesics for wound care
and for muscul oskeletal treatment using iontophoresis or phonorphoresis; and

(b) pharmaceutical aerosols for pulmonary hygiene in an institutional setting in which
the services of alicensed respiratory therapist are not available in the institution or within a
ten-mile radius of the institution.

- 60 -



1857
1858
1859
1860
1861
1862
1863
1864
1865
1866
1867
1868
1869
1870
1871
1872
1873
1874
1875
1876
1877
1878
1879
1880
1881
1882
1883
1884
1885
1886
1887

01-20-04 5:26 PM SB. 114

(2) Thetopical application or aerosol administration by a physical therapist of a
prescription drug as defined in Section [58-17a-162] 58-17b-102 may be only upon the written
prescription of a practitioner licensed to prescribe that drug.

(3) Thissection does not authorize a physical therapist to possess for dispensing or
dispense a prescription drug.

Section 52. Section 58-37-6 is amended to read:

58-37-6. Licenseto manufacture, produce, distribute, dispense, administer, or
conduct research -- Issuance by department -- Denial, suspension, or revocation --
Recordsrequired -- Prescriptions.

(1) (&) The department may adopt rules relating to the licensing and control of the
manufacture, distribution, production, prescription, administration, dispensing, conducting of
research with, and performing of laboratory analysis upon controlled substances within this
State.

(b) The department may assess reasonabl e fees to defray the cost of issuing original
and renewal licenses under this chapter pursuant to Section 63-38-3.2.

(c) Thedirector of the department may delegate to any division or agency within the
department, authority to perform the responsibilities and functions prescribed to the department
under this chapter if the delegated authority is consistent with the function of the division or
agency provided by law.

(2) (a) (i) Every person who manufactures, produces, distributes, prescribes, dispenses,
administers, conducts research with, or performs laboratory analysis upon any controlled
substance in Schedules 11 through V within this state, or who proposes to engagein
manufacturing, producing, distributing, prescribing, dispensing, administering, conducting
research with, or performing laboratory analysis upon controlled substancesincluded in
Schedules 11 through V within this state shall obtain alicense issued by the department.

(if) Thedivision shall issue each license under this chapter in accordance with a
two-year renewal cycle established by rule. The division may by rule extend or shorten a
renewal period by as much as one year to stagger the renewal cyclesit administers.

(b) Persons licensed to manufacture, produce, distribute, prescribe, dispense,
administer, conduct research with, or perform laboratory analysis upon controlled substances in
Schedules |1 through V within this state may possess, manufacture, produce, distribute,
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prescribe, dispense, administer, conduct research with, or perform laboratory analysis upon
those substances to the extent authorized by their license and in conformity with this chapter.

(c) Thefollowing persons are not required to obtain alicense and may lawfully possess
controlled substances under this section:

(i) an agent or employee, except a sales representative, of any registered manufacturer,
distributor, or dispenser of any controlled substance, if the agent or employee is acting in the
usual course of his business or employment; however, nothing in this Subsection (2) shal be
interpreted to permit an agent, employee, sales representative, or detail man to maintain an
inventory of controlled substances separate from the location of his employer's registered and
licensed place of business;

(i) amotor carrier or warehouseman, or an employee of a motor carrier or
warehouseman, who possesses any controlled substance in the usual course of his business or
employment; and

(iii) an ultimate user, or any person who possesses any controlled substance pursuant to
alawful order of apractitioner.

(d) The department may enact rules waiving the license requirement for certain
manufacturers, producers, distributors, prescribers, dispensers, administrators, research
practitioners, or laboratories performing analysisif consistent with the public health and safety.

(e) A separatelicenseisrequired at each principal place of business or professional
practice where the applicant manufactures, produces, distributes, prescribes, dispenses,
administers, conducts research with, or performs laboratory analysis upon controlled
substances.

(f) The department may enact rules providing for the inspection of alicensee or
applicant's establishment, and may inspect the establishment according to those rules.

(3) (&) Upon proper application, the department shall license a qualified applicant to
manufacture, produce, distribute, conduct research with, or perform laboratory analysis upon
controlled substances included in Schedules | through V, unless it determines that issuance of a
license isinconsistent with the public interest. The department shall not issue alicense to any
person to prescribe, dispense, or administer a Schedule | controlled substance. In determining
public interest, the department shall consider whether or not the applicant has:

(i) maintained effective controls against diversion of controlled substances and any
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Schedule | or Il substance compounded from any controlled substance into other than
legitimate medical, scientific, or industrial channels;

(it) complied with applicable state and local law;

(iii) been convicted under federal or state laws relating to the manufacture, distribution,
or dispensing of substances;

(iv) past experience in the manufacture of controlled dangerous substances,

(v) established effective controls against diversion; and

(vi) complied with any other factors that the department establishes that promote the
public health and safety.

(b) Licenses granted under Subsection (3)(a) do not entitle alicensee to manufacture,
produce, distribute, conduct research with, or perform laboratory analysis upon controlled
substances in Schedule | other than those specified in the license.

(c) (i) Practitioners shall be licensed to administer, dispense, or conduct research with
substances in Schedules |1 through V if they are authorized to administer, dispense, or conduct
research under the laws of this state.

(if) The department need not require a separate license for practitioners engaging in
research with nonnarcotic controlled substances in Schedules |1 through V where the licenseeis
already licensed under this act in another capacity.

(iif) With respect to research involving narcotic substancesin Schedules |1 through V,
or where the department by rule requires a separate license for research of nonnarcotic
substances in Schedules |1 through V, a practitioner shall apply to the department prior to
conducting research.

(iv) Licensing for purposes of bona fide research with controlled substances by a
practitioner considered qualified may be denied only on a ground specified in Subsection (4),
or upon evidence that the applicant will abuse or unlawfully transfer or fail to safeguard
adequately his supply of substances against diversion from medical or scientific use.

(v) Practitioners registered under federal law to conduct research in Schedule |
substances may conduct research in Schedule | substances within this state upon furnishing the
department evidence of federal registration.

(d) Compliance by manufacturers, producers, and distributors with the provisions of
federal law respecting registration, excluding fees, entitles them to be licensed under this

-63-



1950
1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969
1970
1971
1972
1973
1974
1975
1976
1977
1978
1979
1980

SB. 114 01-20-04 5:26 PM

chapter.

(e) The department shall initially license those persons who own or operate an
establishment engaged in the manufacture, production, distribution, dispensation, or
administration of controlled substances prior to April 3, 1980, and who are licensed by the
state.

(4) (&) Any license pursuant to Subsection (2) or (3) may be denied, suspended, placed
on probation, or revoked by the department upon finding that the applicant or licensee has:

(i) materially falsified any application filed or required pursuant to this chapter;

(i1) been convicted of an offense under this chapter or any law of the United States, or
any state, relating to any substance defined as a controlled substance;

(iii) been convicted of afelony under any other law of the United States or any state
within five years of the date of the issuance of the license;

(iv) had afedera license denied, suspended, or revoked by competent federal authority
and is no longer authorized to engage in the manufacturing, distribution, or dispensing of
controlled substances,

(v) had hislicense suspended or revoked by competent authority of another state for
violation of laws or regulations comparable to those of this state relating to the manufacture,
distribution, or dispensing of controlled substances;

(vi) violated any department rule that reflects adversely on the licensee's reliability and
integrity with respect to controlled substances;

(vii) refused inspection of records required to be maintained under this chapter by a
person authorized to inspect them; or

(viii) prescribed, dispensed, administered, or injected an anabolic steroid for the
purpose of manipulating human hormonal structure so as to:

(A) increase muscle mass, strength, or weight without medical necessity and without a
written prescription by any practitioner in the course of his professional practice; or

(B) improve performance in any form of human exercise, sport, or game.

(b) The department may limit revocation or suspension of alicense to a particular
controlled substance with respect to which grounds for revocation or suspension exist.

(c) (i) Proceedings to deny, revoke, or suspend alicense shall be conducted pursuant to
this section and in accordance with the procedures set forth in Title 58, Chapter 1, Division of
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Occupational and Professional Licensing Act, and conducted in conjunction with the
appropriate representative committee designated by the director of the department.

(if) Nothing in this Subsection (4)(c) gives the Division of Occupational and
Professional Licensing exclusive authority in proceedings to deny, revoke, or suspend licenses,
except where the department is designated by law to perform those functions, or, when not
designated by law, is designated by the executive director of the Department of Commerce to
conduct the proceedings.

(d) (i) The department may suspend any license simultaneously with the institution of
proceedings under this section if it finds there is an imminent danger to the public health or
safety.

(it) Suspension shall continue in effect until the conclusion of proceedings, including
judicial review, unless withdrawn by the department or dissolved by a court of competent
jurisdiction.

(e) (i) If alicenseis suspended or revoked under this Subsection (4), all controlled
substances owned or possessed by the licensee may be placed under seal in the discretion of the
department.

(it) Disposition may not be made of substances under seal until the time for taking an
appeal has lapsed, or until all appeals have been concluded, unless a court, upon application,
orders the sale of perishable substances and the proceeds deposited with the court.

(iii) If arevocation order becomesfinal, all controlled substances shall be forfeited.

(f) The department shall notify promptly the Drug Enforcement Administration of all
orders suspending or revoking alicense and all forfeitures of controlled substances.

(5) (@) Persons licensed under Subsection (2) or (3) shal maintain records and
inventories in conformance with the record keeping and inventory requirements of federal and
state law and any additional rulesissued by the department.

(b) (i) Every physician, dentist, veterinarian, practitioner, or other person who is
authorized to administer or professionally use a controlled substance shall keep arecord of the
drugs received by him and arecord of al drugs administered, dispensed, or professionally used
by him otherwise than by a prescription.

(ii) A person using small quantities or solutions or other preparations of those drugs for
local application has complied with this Subsection (5)(b) if he keeps arecord of the quantity,
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character, and potency of those solutions or preparations purchased or prepared by him, and of
the dates when purchased or prepared.

(6) Controlled substances in Schedules | through V may be distributed only by a
licensee and pursuant to an order form prepared in compliance with department rules or a
lawful order under the rules and regulations of the United States.

(7) (&) A person may not write or authorize a prescription for a controlled substance
unlessheis:

(i) apractitioner authorized to prescribe drugs and medicine under the laws of this state
or under the laws of another state having similar standards; and

(i) licensed under this chapter or under the laws of another state having similar
standards.

(b) A person other than a pharmacist licensed under the laws of this state, or his
licensed intern, as required by [Seettern-58-17a-3062] Sections 58-17b-303 and 58-17b-304, may
not dispense a controlled substance.

(c) (i) A controlled substance may not be dispensed without the written prescription of
apractitioner, if the written prescription is required by the federal Controlled Substances Act.

(if) That written prescription shall be made in accordance with Subsection (7)(a) and in
conformity with Subsection (7)(d).

(iii) In emergency situations, as defined by department rule, controlled substances may
be dispensed upon oral prescription of a practitioner, if reduced promptly to writing on forms
designated by the department and filed by the pharmacy.

(iv) Prescriptions reduced to writing by a pharmacist shall be in conformity with
Subsection (7)(d).

(d) Except for emergency situations designated by the department, a person may not
issue, fill, compound, or dispense a prescription for a controlled substance unless the
prescription issigned in ink or indelible pencil by the prescriber and contains the following
information:

(i) the name, address, and registry number of the prescriber;

(if) the name, address, and age of the person to whom or for whom the prescription is
issued;

(iii) the date of issuance of the prescription; and
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(iv) the name, quantity, and specific directions for use by the ultimate user of the
controlled substance.

(e) A prescription may not be written, issued, filled, or dispensed for a Schedule |
controlled substance.

(f) Except when administered directly to an ultimate user by alicensed practitioner,
controlled substances are subject to the following restrictions:

(i) (A) A prescription for a Schedule 11 substance may not be refilled.

(B) A Schedule Il controlled substance may not be filled in a quantity to exceed a
one-month'’s supply, as directed on the daily dosage rate of the prescriptions.

(it) A Schedulelll or IV controlled substance may be filled only within six months of
issuance, and may not be refilled more than six months after the date of its original issuance or
be refilled more than five times after the date of the prescription unless renewed by the
practitioner.

(iii) All other controlled substancesin Schedule V may be refilled as the prescriber's
prescription directs, but they may not be refilled one year after the date the prescription was
issued unless renewed by the practitioner.

(iv) Any prescription for a Schedule Il substance may not be dispensed if it is not
presented to a pharmacist for dispensing by a pharmacist or a pharmacy intern within 30 days
after the date the prescription was issued, or 30 days after the dispensing date, if that dateis
specified separately from the date of issue.

(v) A practitioner may issue more than one prescription at the same time for the same
Schedule I controlled substance, but only under the following conditions:

(A) no more than three prescriptions for the same Schedule |1 controlled substance may
beissued at the sametime;

(B) no one prescription may exceed a 30-day supply;

(C) asecond or third prescription shall include the date of issuance and the date for
dispensing; and

(D) unlessthe practitioner determines there is avalid medical reason to the contrary,
the date for dispensing a second or third prescription may not be fewer than 30 days from the
dispensing date of the previous prescription.

(vi) Each prescription for a controlled substance may contain only one controlled
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substance per prescription form and may not contain any other legend drug or prescription
item.

(g9) Anorder for a controlled substance in Schedules |1 through V for use by an
inpatient or an outpatient of alicensed hospital is exempt from all requirements of this
Subsection (7) if the order is:

(i) issued or made by a prescribing practitioner who holds an unrestricted registration
with the federal Drug Enforcement Administration, and an active Utah controlled substance
license in good standing issued by the division under this section, or amedical resident who is
exempted from licensure under Subsection 58-1-307(1)(c);

(i1) authorized by the prescribing practitioner treating the patient and the prescribing
practitioner designates the quantity ordered;

(iii) entered upon the record of the patient, the record is signed by the prescriber
affirming his authorization of the order within 48 hours after filling or administering the order,
and the patient's record reflects the quantity actually administered; and

(iv) filled and dispensed by a pharmacist practicing his profession within the physical
structure of the hospital, or the order is taken from a supply lawfully maintained by the hospital
and the amount taken from the supply is administered directly to the patient authorized to
receiveit.

(h) A practitioner licensed under this chapter may not prescribe, administer, or
dispense a controlled substance to a minor, without first obtaining the consent required in
Section 78-14-5 of a parent, guardian, or person standing in loco parentis of the minor except
in cases of an emergency. For purposes of this Subsection (7)(h), "minor" has the same
meaning as defined in Section 78-3a-103, and "emergency" means any physical condition
requiring the administration of a controlled substance for immediate relief of pain or suffering.

(i) A practitioner licensed under this chapter may not prescribe or administer dosages
of a controlled substance in excess of medically recognized quantities necessary to treat the
ailment, malady, or condition of the ultimate user.

() A practitioner licensed under this chapter may not prescribe, administer, or dispense
any controlled substance to another person knowing that the other person is using afalse name,
address, or other personal information for the purpose of securing the controlled substance.

(k) A personwho islicensed under this chapter to manufacture, distribute, or dispense
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a controlled substance may not manufacture, distribute, or dispense a controlled substance to
another licensee or any other authorized person not authorized by this license.

(1) A person licensed under this chapter may not omit, remove, alter, or obliterate a
symbol required by this chapter or by arule issued under this chapter.

(m) A person licensed under this chapter may not refuse or fail to make, keep, or
furnish any record notification, order form, statement, invoice, or information required under
this chapter.

(n) A person licensed under this chapter may not refuse entry into any premises for
inspection as authorized by this chapter.

(o) A person licensed under this chapter may not furnish false or fraudulent material
information in any application, report, or other document required to be kept by this chapter or
willfully make any false statement in any prescription, order, report, or record required by this
chapter.

(8) (a) (i) Any person licensed under this chapter who is found by the department to
have violated any of the provisions of Subsections (7)(K) through (7)(0) is subject to a penalty
not to exceed $5,000. The department shall determine the procedure for adjudication of any
violations in accordance with Sections 58-1-106 and 58-1-108.

(ii) Thedivision shall deposit all penalties collected under Subsection (8)(a)(i) in the
General Fund as a dedicated credit to be used by the division under Subsection 58-37-7.7(1).

(b) Any person who knowingly and intentionally violates Subsections (7)(h) through
(NG) is:

(i) upon first conviction, guilty of aclass B misdemeanor;

(if) upon second conviction, guilty of aclass A misdemeanor; and

(iii) on third or subsequent conviction, guilty of athird degree felony.

(c) Any person who knowingly and intentionally violates Subsections (7)(k) through
(7)(0) shal upon conviction be guilty of athird degree felony.

(9) Any information communicated to any licensed practitioner in an attempt to
unlawfully procure, or to procure the administration of, a controlled substance is not considered
to be a privileged communication.

Section 53. Section 58-37-7.5 is amended to read:

58-37-7.5. Controlled substance database -- Advisory committee -- Phar macy
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reporting requirements -- Access -- Penalties.

(1) Asusedinthis section:

(@) "Committee" means the Controlled Substance Database Advisory Committee
created in this section.

(b) "Database" means the controlled substance database created in this section.

(c) "Database manager" means the person responsible for operating the database, or his
designee.

(d) "Division" means the Division of Occupational and Professional Licensing created
in Section 58-1-103.

[€5] (e) "Hedlth carefacility" has the same definition as in Section 26-21-2.

(f) "Pharmacy or pharmaceutical facility" has the same definition asin Section
58-17b-102.

(2) (&) Thereis created within the division a controlled substance database.

(b) Thedivision shall administer and direct the functioning of the databasein
accordance with this section. The division may under state procurement laws contract with

another state agency or private entity to establish, operate, or maintain the database. The
division in collaboration with the board shall determine whether to operate the database within
the division or contract with another entity to operate the database, based on an analysis of
costs and benefits.

(c) The purpose of the database isto contain data as described in this section regarding
every prescription for a controlled substance dispensed in the state to any person other than an
inpatient in alicensed health care facility.

(d) Datarequired by this section shall be submitted in compliance with this section to
the manager of the database by the pharmacist in charge of the drug outlet where the controlled
substance is dispensed.

(3) (&) Thereiscreated the Controlled Substance Database Advisory Committee. The
committee members are:

(i) two members representing the Utah Medical Association;

(ii) one member representing the Utah Dental Association;

(iii) two members representing the Utah Pharmaceutical Association;
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(iv) one member representing the Department of Public Safety;

(v) one member representing the Utah Association of Chiefs of Police;

(vi) one member representing the Utah Sheriffs Association;

(vii) one member representing the state Office of the Attorney General;

(viii) one member representing the Statewide Association of Public Attorneys; and

(ix) three members representing the general public, and who are not health care
providers.

(b) The committee shall be appointed and serve in accordance with Section 58-1-201.

(c) The committee shall advise the division regarding:

(i) establishing, maintaining, and operating the database;

(if) accessto the database and how access is obtained; and

(iii) control of information contained in the database.

(4) The pharmacist in charge shall, regarding each controlled substance dispensed by a
pharmacist under his supervision other than those dispensed for an inpatient at a health care
facility, submit to the manager of the database the following information, by a procedure and in
aformat established by the division:

(a8 name of the prescribing practitioner;

(b) date of the prescription;

(c) date the prescription wasfilled;

(d) name of the person for whom the prescription was written;

(e) positiveidentification of the person receiving the prescription, including the type of
identification and any identifying numbers on the identification;

(f) name of the controlled substance;

(g) quantity of controlled substance prescribed;

(h) strength of controlled substance;

(i) quantity of controlled substance dispensed;

() dosage quantity and frequency as prescribed;

(k) name of drug outlet dispensing the controlled substance;

(1) name of pharmacist dispensing the controlled substance; and

(m) other relevant information as required by division rule.

(5) Thedivision shall maintain the database in an electronic file or by other means
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established by the division to facilitate use of the database for identification of:

(a) prescribing practices and patterns of prescribing and dispensing controlled
substances;

(b) practitioners prescribing controlled substances in an unprofessional or unlawful
manner;

(c) individuals receiving prescriptions for controlled substances from licensed
practitioners, and who subsequently obtain dispensed controlled substances from a drug outlet
in quantities or with a frequency inconsistent with generally recognized standards of dosage for
that controlled substance; and

(d) individuals presenting forged or otherwise false or altered prescriptions for
controlled substances to a [drtg-otittet] pharmacy.

(6) (&) Thedivision shall by rule establish the electronic format in which the
information required under this section shall be submitted to the administrator of the database.

(b) Thedivision shall ensure the database system records and maintains for reference:

(i) identification of each person who requests or receives information from the
database;

(if) theinformation provided to each person; and

(iii) the date and time the information is requested or provided.

(7) Thedivision shall make rulesin collaboration with the committee to:

(a) effectively enforce the limitations on access to the database as described in
Subsection (8); and

(b) establish standards and procedures to ensure accurate identification of individuals
requesting information or receiving information without request from the database.

(8) The manager of the database shall make information in the database available only
to the following persons, and in accordance with the limitations stated and division rules:

(a) personnel of the division specifically assigned to conduct investigations related to
controlled substances laws under the jurisdiction of the division;

(b) authorized division personnel engaged in analysis of controlled substance
prescription information as a part of the assigned duties and responsibilities of their
employment;

(c) alicensed practitioner having authority to prescribe controlled substances, to the
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extent the information relates specifically to a current patient of the practitioner, to whom the
practitioner is prescribing or considering prescribing any controlled substance;

(d) alicensed pharmacist having authority to dispense controlled substances to the
extent the information relates specifically to a current patient to whom that pharmacist is
dispensing or considering dispensing any controlled substance;

(e) federa, state, and local law enforcement authorities engaged as a specified duty of
their employment in enforcing laws regulating controlled substances; and

(f) anindividual who isthe recipient of a controlled substance prescription entered into
the database, upon providing evidence satisfactory to the database manager that the individual
requesting the information is in fact the person about whom the data entry was made.

(9) Any person who knowingly and intentionally releases any information in the
database in violation of the limitations under Subsection (8) is guilty of athird degree felony.

(20) Any person who obtains or attempts to obtain information from the database by
misrepresentation or fraud is guilty of athird degree felony.

(11) (& A person may not knowingly and intentionally use, release, publish, or
otherwise make available to any other person or entity any information obtained from the
database for any purpose other than those specified in Subsection (8). Each separate violation
of this Subsection (11) isathird degree felony and is also subject to a civil penalty not to
exceed $5,000.

(b) The procedure for determining a civil violation of this Subsection (11) shall bein
accordance with Section 58-1-108, regarding adjudicative proceedings within the division.

(c) Civil penalties assessed under this Subsection (11) shall be deposited in the General
Fund as a dedicated credit to be used by the division under Subsection 58-37-7.7(1).

(12) (&) Thefailure of a pharmacist in charge to submit information to the database as
required under this section after the division has submitted a specific written request for the
information or when the division determines the individual has a demonstrable pattern of
failing to submit the information as required is grounds for the division to take the following
actions in accordance with Section 58-1-401:

(i) refusetoissuealicenseto theindividual;

(i) refuseto renew theindividual's license;

(iii) revoke, suspend, restrict, or place on probation the license;
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2260 (iv) issue apublic or private reprimand to the individual;

2261 (v) issue acease and desist order; and

2262 (vi) impose acivil penalty of not more than $1,000 for each dispensed prescription
2263  regarding which the required information is not submitted.

2264 (b) Civil penalties assessed under Subsection (12)(a)(vi) shall be deposited in the
2265  Genera Fund as a dedicated credit to be used by the division under Subsection 58-37-7.7(1).
2266 (c) The procedure for determining a civil violation of this Subsection (12) shal bein
2267  accordance with Section 58-1-108, regarding adjudicative proceedings within the division.
2268 (13) Anindividua who has submitted information to the database in accordance with
2269  this section may not be held civilly liable for having submitted the information.

2270 (14) All department and the division costs necessary to establish and operate the

2271  database shall be funded by appropriations from:

2272 (a) the Commerce Service Fund; and

2273 (b) the Genera Fund.

2274 (15) All costs associated with recording and submitting data as required in this section
2275  shall be assumed by the submitting [drugotttet] pharmacy.

2276 Section 54. Section 58-37¢-19.5 is amended to read:

2277 58-37¢c-19.5. lodine solution greater than 1.5% -- Prescription or permit required
2278  -- Penalties.

2279 (1) Asusedinthissection, "iodine matrix" means iodine at concentrations greater than
2280  1.5% by weight in amatrix or solution.

2281 (2) A person may offer to sell, sell, or distribute an iodine matrix only:

2282 (a) asaprescription drug, pursuant to a prescription issued by a veterinarian or

2283  physician licensed within the state; or

2284 (b) to aperson who is actively engaged in the legal practice of animal husbandry of
2285  livestock, as defined in Section 4-1-8.

2286 (3) Prescriptionsissued under this section:

2287 (a) shall provide for a specified number of refills;

2288 (b) may be issued by electronic means, in accordance with Title 58, Chapter [17a] 17b,
2289  Pharmacy Practice Act; and

2290 (c) may befilled by a person other than the veterinarian or physician issuing the
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prescription.

(4) A retailer offering iodine matrix for sale:

(@) shall storethe iodine matrix so that the public does not have access to the iodine
matrix without the direct assistance or intervention of aretail employee;

(b) shall keep arecord, which may consist of sales receipts, of each person purchasing
iodine matrix; and

(c) may, if necessary to ascertain the identity of the purchaser, ask for proof of
identification from the purchaser.

(5) A person engaging in aregulated transaction under Subsection (2) is guilty of a
class B misdemeanor if the person, under circumstances not amounting to a violation of
Subsection 58-37d-4(1)(c), offersto sell, sells, or distributes an iodine matrix to a person who:

(a) does not present a prescription or isnot engaged in animal husbandry, as required
under Subsection (2); or

(b) isnot excepted under Subsection (7).

(6) A personisqguilty of aclass A misdemeanor who, under circumstances not
amounting to aviolation of Subsection 58-37¢-3(12)(k) or 58-37d-4(1)(a):

(8) possesses an iodine matrix without proof of obtaining the solution in compliance
with Subsection (2); or

(b) offersto sell, sells, or distributes an iodine matrix in violation of Subsection (2).

(7) Subsection (6)(a) does not apply to:

(@) achemistry or chemistry-related laboratory maintained by:

(i) apublic or private regularly established secondary school; or

(if) apublic or private institution of higher education that is accredited by aregional or
national accrediting agency recognized by the United States Department of Education;

(b) aveterinarian licensed to practice under Title 58, Chapter 28, Veterinary Practice
Act;

(c) agenera acute hospital; or

(d) aveterinarian, physician, pharmacist, retail distributor, wholesaler, manufacturer,
warehouseman, or common carrier, or an agent of any of these persons who possesses an
iodine matrix in the regular course of lawful business activities.

Section 55. Section 58-71-102 is amended to read:
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58-71-102. Definitions.

In addition to the definitions in Section 58-1-102, as used in this chapter:

(1) "Administrative penalty”" means a monetary fine imposed by the division for acts or
omissions determined to constitute unprofessional or unlawful conduct, as aresult of an
adjudicative proceeding conducted in accordance with Title 63, Chapter 46b, Administrative
Procedures Act.

(2) "Acupuncture" has the same definition as in Section 58-72-102.

(3) "Board" means the Naturopathic Physicians Licensing Board created in Section
58-71-201.

(4) "Diagnose’ means:

() to examinein any manner another person, parts of a person's body, substances,
fluids, or materials excreted, taken, or removed from a person’s body, or produced by a person's
body, to determine the source, nature, kind, or extent of a disease or other physical or mental
condition;

(b) to attempt to conduct an examination or determination described under Subsection
(D(a); [of]

(c) to hold oneself out as making or to represent that one is making an examination or
determination as described in Subsection (4)(a); or

(d) to make an examination or determination as described in Subsection (4)(a) upon or
from information supplied directly or indirectly by another person, whether or not in the
presence of the person making or attempting the diagnosis or examination.

(5) "Local anesthesia’ means an agent, whether a natural medicine or prescription drug,
which:

(a) isapplied topically or by injection in superficial tissues associated with the
performance of minor office procedures,

(b) hasthe ahility to produce loss of sensation at the site of minor office procedures;
and

(c) doesnot cause loss of consciousness or produce general sedation.

(6) "Medical naturopathic assistant” means an unlicensed individual working under the
direct and immediate supervision of alicensed naturopathic physician and engaged in specific
tasks assigned by the licensed naturopathic physician in accordance with the standards and
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ethics of the profession.

(7) (@ "Minor office procedures’ means:

(i) the use of operative, electrical, or other methods for repair and care of superficia
lacerations, abrasions, and benign lesions;

(if) removal of foreign bodieslocated in the superficial tissues, excluding the eye or
ear; and

(iii) the use of antiseptics and local anesthetics in connection with minor office surgical
procedures; and

(b) "Minor office procedures’ does not include:

(i) genera or spinal anesthesia;

(i) office procedures more complicated or extensive than those set forth in Subsection
(7)(a);

(iii) proceduresinvolving the eye; or

(iv) any office procedure involving tendons, nerves, veins, or arteries.

(8 "Natural medicine" means.

(a) food, food extracts, dietary supplements as defined by the federal Food, Drug, and
Cosmetics Act, al homeopathic remedies, and plant substances that are not designated as
prescription drugs or controlled substances;

(b) over-the-counter medications;

(c) other nonprescription substances, the prescription or administration of which is not
otherwise prohibited or restricted under federal or state law; and

(d) prescription drugs:

(i) that are not controlled substances as defined in Section 58-37-2;

(ii) the prescription of which is consistent with the competent practice of naturopathic
medicine; and

(iii) the prescription of which is approved by the division in collaboration with the
naturopathic formulary advisory peer committee.

(9) (@) "Naturopathic childbirth" means uncomplicated natural childbirth assisted by a
naturopathic physician, and includes the use of:

(i) natural medicines; and

(if) uncomplicated episiotomy.
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(b) "Naturopathic childbirth" does not include the use of:

(i) forcepsdelivery;

(if) genera or spinal anesthesia;

(iii) caesarean section delivery; or

(iv) induced labor or abortion.

(10) "Naturopathic mobilization therapy”:

(@) means manually administering mechanical treatment of body structures or tissues
for the purpose of restoring normal physiological function to the body by normalizing and
balancing the musculoskeletal system of the body;

(b) does not mean manipulation or adjustment of the joints of the human body beyond
the elastic barrier; and

(c) does not include manipulation as defined in Title 58, Chapter 73, Chiropractic
Physician Practice Act.

(11) "Naturopathic physical medicine" means the use of the physical agents of air,
water, heat, cold, sound, light, and electromagnetic nonionizing radiation, and the physical
modalities of electrotherapy, biofeedback, acupuncture, diathermy, ultraviolet light, ultrasound,
hydrotherapy, naturopathic mobilization therapy, and exercise. Naturopathic medicine does not
include the practice of physical therapy or physical rehabilitation.

(12) "Practice of naturopathic medicine" means:

() asystem of primary health care for the prevention, diagnosis, and treatment of
human health conditions, injuries, and diseases that uses education, natural medicines, and
natural therapies, to support and stimulate the patient's intrinsic self-healing processes:

(i) using naturopathic childbirth, but only if:

(A) the licensee meets standards of the American College of Naturopathic
Obstetricians (ACNO) or its successor as determined by the division in collaboration with the
board; and

(B) thelicensee follows awritten plan for naturopathic physicians practicing
naturopathic childbirth approved by the division in collaboration with the board, which
includes entering into an agreement with a consulting physician and surgeon or osteopathic
physician, in cases where the scope of practice of naturopathic childbirth may be exceeded and
specialty care and delivery isindicated, detailing the guidelines by which the naturopathic
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physician will:

(I) refer patientsto the consulting physician; and

(1) consult with the consulting physician;

(if) using naturopathic mobilization therapy;

(iii) using naturopathic physical medicine;

(iv) using minor office procedures;

(v) prescribing or administering natural medicine;

(vi) prescribing medical equipment and devices, diagnosing by the use of medical
equipment and devices, and administering therapy or treatment by the use of medical devices
necessary and consistent with the competent practice of naturopathic medicine;

(vii) prescribing barrier devices for contraception;

(viii) using dietary therapy;

(ix) taking and using diagnostic x-rays, electrocardiograms, ultrasound, and
physiological function tests;

(x) taking of body fluids for clinical laboratory tests and using the results of the testsin
diagnosis;

(xi) taking of ahistory from and conducting of a physical examination upon a human
patient; and

(xii) prescribing and administering natural medicines and medical devices, except a
naturopathic physician may only administer:

(A) aprescription drug, as defined in Section [58-17a-162] 58-17b-102, in accordance
with Subsection (8)(d); and

(B) local anesthesiathat is not a controlled substance, and only in the performance of
minor office procedures;

(b) to maintain an office or place of business for the purpose of doing any of the acts
described in Subsection (12)(a), whether or not for compensation; or

(c) touse, inthe conduct of any occupation or profession pertaining to the diagnosis or
treatment of human diseases or conditions, in any printed material, stationery, letterhead,
envelopes, signs, or advertisements, the designation "naturopathic physician,” "naturopathic

doctor,” "naturopath,” "doctor of naturopathic medicine," "doctor of naturopathy,"

"naturopathic medical doctor," "naturopathic medicine," "naturopathic health care,"
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"naturopathy,” "N.D.," "N.M.D.," or any combination of these designations in any manner that
might cause a reasonable person to believe the individual using the designation is alicensed
naturopathic physician.

(13) "Prescription drug or device" means:

(@) adrug or device which, under federal law, isrequired to be labeled with either of
the following statements or their equivalent:

(i) "CAUTION: Federal law prohibits dispensing without prescription”; or

(ii) "CAUTION: Federal law restricts this drug to use by or on the order of alicensed
veterinarian”; or

(b) adrug or devicethat is required by any applicable federal or state law or rule to be
dispensed on prescription only or isrestricted to use by practitioners only.

(14) "Unlawful conduct” is as defined in Sections 58-1-501 and 58-71-501.

(15) "Unprofessional conduct” is as defined in Sections 58-1-501 and 58-71-502, and
as may be further defined by division rule.

Section 56. Section 58-71-801 is amended to read:

58-71-801. Disclosure of financial interest by licensee.

(1) Except as provided in Subsection (2), licensees under this chapter may not own,
directly or indirectly:

(a) any [drugouttet] pharmacy or pharmaceutical facility as defined in Section
[58-17e-162] 58-17b-102; or

(b) aretail store, wholesaler, distributor, manufacturer, or facility of any other kind

located in this state that is engaged in the sale, dispensing, delivery, distribution, or
manufacture of homeopathic remedies, dietary supplements, or natural medicines.

(2) A licensee may own or control less than 5% of the outstanding stock of a
corporation whose ownership is prohibited under Subsection (1), if the stock of the corporation
ispublicly traded.

(3) Licensees under this chapter may not refer patients, clients, or customers to any
clinical laboratory, ambulatory or surgical care facilities, or other treatment or rehabilitation
services such as physical therapy, cardiac rehabilitation, or radiology servicesin which the
licensee or amember of the licensee's immediate family has any financial relationship as that
term isdescribed in 42 U.S.C. 1395nn, unless the licensee at the time of making the referral
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discloses that relationship, in writing, to the patient, client, or customer.

(4) Thewritten disclosure under Subsection [{3)] (3) shall also state the patient may
choose any facility or service center for purpose of having the laboratory work or treatment
service performed.

(5) Licensees under this chapter may not sell from their offices homeopathic remedies
or dietary supplements, as defined in the Federal Food Drug and Cosmetic Act, except for
those products that are not readily available from other local sources.

Section 57. Section 58-73-601 is amended to read:

58-73-601. Scope of practicefor a chiropractic physician.

(1) A chiropractic physician licensed under this chapter may engage in the practice of
chiropractic as defined in Section 58-73-102 in accordance with the following standards.

(2) A chiropractic physician may:

() examine, diagnose, and treat only within the scope of chiropractic as described in
this Subsection (2);

(b) use x-ray for diagnostic purposes only;

(c) administer:

(i) physical agents, including light, heat, cold, water, air, sound, compression,
electricity, and electromagnetic radiation except gamma radiation; and

(if) physical activities and devices, including:

(A) exercise with and without devices,

(B) joint mobilization;

(C) mechanical stimulation;

(D) postural drainage;

(E) traction;

(F) positioning;

(G) wound debridement, cleansing, and dressing changes;

(H) splinting;

(1) training in locomotion and other functional activities with and without assistance
devices,; and

(J) correction of posture, body mechanics, and gait;

(d) administer the following topically applied medicinal agents, including steroids,
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anesthetics, coolants, and analgesics for wound care and for muscul oskeletal treatment,
including their use by iontophoresis or phonophoresis;

(e) treat pain incident to major or minor surgery, cancer, obstetrics, or X-ray therapy;

(f) utilize immobilizing appliances, casts, and supports for support purposes, but may
not set displaced bone fractures;

(g) inform the patient of possible side effects of medication and recommend referral to
the prescribing practitioner;

(h) provideinstruction in the use of physical measures, activities, and devices for
preventive and therapeutic purposes;

(i) provide consulting, educational, and other advisory services for the purposes of
reducing the incidence and severity of physical disability, movement dysfunctions, bodily
malfunction, and pain;

() treat ahuman being to assess, prevent, correct, aleviate, and limit physical
disability, movement dysfunction, bodily malfunction, and pain resulting from disorders,
congenital and aging conditions, injury, and disease; and

(K) administer, interpret, and evaluate tests.

(3) A chiropractic physician may not:

(a) perform incisive surgery;

(b) administer drugs or medicines for which an authorized prescription is required by
law except as provided in Subsection (2)(d);

(C) treat cancer;

(d) practice obstetrics;

(e) prescribe or administer x-ray therapy; or

(f) set displaced fractures.

(4) A chiropractic physician shall assume responsibility for his examinations,
diagnoses, and treatment.

(5) Nothing in this section authorizes a chiropractic physician to prescribe, possess for
dispensing, dispense, purchase without a prescription written by alicensed and authorized
practitioner, or administer, except under Subsection (2)(d), adrug requiring a prescription to
dispense, under Title 58, Chapter 37, Utah Controlled Substances Act, or Title 58, Chapter
[+74] 17b, Pharmacy Practice Act.
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(6) Only primary health care providers licensed under this title as osteopathic
physicians, physicians and surgeons, naturopaths, and chiropractic physicians, may diagnose,
adjust, manipulate, or therapeutically position the articulation of the spinal column to the extent
permitted by their scopes of practice.

Section 58. Section 63-55-258 is amended to read:

63-55-258. Repeal dates, Title 58.

(1) Title 58, Chapter 3a, Architects Licensing Act, isrepealed July 1, 2013.

(2) Title 58, Chapter 5a, Podiatric Physician Licensing Act, is repealed July 1, 2007.

(3) Title 58, Chapter 9, Funeral Services Licensing Act, isrepealed July 1, 2008.

(4) Title 58, Chapter 13, Health Care Providers Immunity from Liability Act, is
repealed July 1, 2006.

(5) Title58, Chapter 15, Health Facility Administrator Act, isrepealed July 1, 2005.

(6) Title 58, Chapter 16a, Utah Optometry Practice Act, isrepealed July 1, 20009.

(7) Title 58, Chapter [+#4] 17b, Pharmacy Practice Act, isrepealed July 1, [2066]
2014.

(8) Title 58, Chapter 20a, Environmental Health Scientist Act, isrepealed July 1, 2013.

(9) Title 58, Chapter 22, Professional Engineers and Professional Land Surveyors
Licensing Act, isrepealed July 1, 2005.

(10) Title 58, Chapter 24a, Physical Therapist Practice Act, isrepealed July 1, 2013.

(11) Title 58, Chapter 26a, Certified Public Accountant Licensing Act, isrepealed July
1, 2007.

(12) Title 58, Chapter 28, Veterinary Practice Act, isrepealed July 1, 2004.

(13) Title 58, Chapter 31b, Nurse Practice Act, isrepealed July 1, 2005.

(14) Title 58, Chapter 37, Utah Controlled Substances Act, is repealed July 1, 2007.

(15) Title 58, Chapter 37a, Utah Drug Paraphernalia Act, isrepealed July 1, 2007.

(16) Title 58, Chapter 37b, Imitation Controlled Substances Act, isrepealed July 1,
2007.

(17) Title 58, Chapter 40, Recreational Therapy Practice Act, isrepealed July 1, 2005.

(18) Title 58, Chapter 41, Speech-language Pathology and Audiology Licensing Act, is
repealed July 1, 2009.

(19) Title 58, Chapter 42a, Occupational Therapy Practice Act, isrepealed July 1,
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2005.

(20) Title 58, Chapter 44a, Nurse Midwife Practice Act, isrepealed July 1, 2010.

(21) Title 58, Chapter 46a, Hearing Instrument Specialist Licensing Act, isrepealed
July 1, 2013.

(22) Title 58, Chapter 47b, Massage Therapy Practice Act, isrepealed July 1, 2004.

(23) Title 58, Chapter 49, Dietitian Certification Act, isrepealed July 1, 2005.

(24) Title 58, Chapter 53, Landscape Architects Licensing Act, is repealed July 1,
2008.

(25) Title 58, Chapter 59, Professional Employer Organization Licensing Act, is
repealed July 1, 2007.

(26) Title 58, Chapter 67, Utah Medical Practice Act, isrepealed July 1, 2006.

(27) Title 58, Chapter 68, Utah Osteopathic Medical Practice Act, isrepealed July 1,
2006.

(28) Title 58, Chapter 69, Dentist and Dental Hygienist Practice Act, isrepealed July 1,
2006.

(29) Title 58, Chapter 71, Naturopathic Physician Practice Act, isrepealed July 1,
2006.

(30) Title 58, Chapter 72, Acupuncture Licensing Act, isrepealed July 1, 2007.

(31) Title 58, Chapter 73, Chiropractic Physician Practice Act, isrepealed July 1, 2006.

Section 59. Section 76-5-113 is amended to read:

76-5-113. Surreptitious administration of certain substances-- Definitions --
Penalties -- Defenses.

(1) Asusedin thissection:

(8 "Administer" means the introduction of a substance into the body by injection,
inhalation, ingestion, or by any other means.

(b) "Alcoholic beverage' has the same meaning as "al coholic beverages' in Section
32A-1-105.

(c) "Bodily injury" has the same definition asin Section 76-1-601.

(d) "Controlled substance" has the same definition asin Section 58-37-2.

(e) "Deleterious substance" means a substance which, if administered, would likely
cause bodily injury.
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(f) "Poisonous’ means a substance which, if administered, would likely cause serious
bodily injury or death.

(g9) "Prescription drug” has the same definition as in Section [58-17a-162] 58-17b-102.

(h) "Serious bodily injury" has the same definition asin Section 19-2-115.

(i) "Substance" means a controlled substance, poisonous substance, or deleterious
substance as defined in this Subsection (1).

(2) Inaddition to any other offense the actor's conduct may constitute, it isacrimina
offense for a person, surreptitiously or by means of fraud, deception, or misrepresentation, to
cause another person to unknowingly consume or receive the administration of:

(a) any poisonous, deleterious, or controlled substance; or

(b) any alcoholic beverage.

(3) A violation of Subsection (2) is:

(@) asecond degreefelony if the substance is a poisonous substance, regardless of
whether the substance is a controlled substance or a prescription drug;

(b) athird degree felony if the substance is not within the scope of Subsection (3)(a),
and is a controlled substance or a prescription drug; and

(c) aclass A misdemeanor if the substance is a deleterious substance or an alcoholic
beverage.

(4) (@) Itisan affirmative defense to a prosecution under Subsection (2) that the actor:

(i) provided the appropriate administration of a prescription drug; and

(i1) acted on the reasonable belief that his conduct was in the best interest of the
well-being of the person to whom the prescription drug was administered.

(b) (i) The defendant shall file and serve on the prosecuting attorney a notice in writing
of hisintention to claim a defense under Subsection (4)(a) not fewer than 20 days before the
trial.

(if) The notice shall specifically identify the factual basis for the defense and the names
and addresses of the withesses the defendant proposes to examine to establish the defense.

(c) The prosecuting attorney shall file and serve the defendant with a notice containing
the names and addresses of the witnesses the prosecutor proposes to examine in order to
contradict or rebut the defendant's claim of an affirmative defense under Subsection (4)(a).
This notice shall be filed or served not more than ten days after receipt of the defendant's notice
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under Subsection (4)(b), or at another time as the court may direct.

(d) (i) Failure of aparty to comply with the requirements of Subsection (4)(b) or (4)(c)
entitles the opposing party to a continuance to allow for preparation.

(i) If the court finds that a party's failure to comply is the result of bad faith, it may
impose appropriate sanctions.

(5) This section does not diminish the scope of authorized health care by a health care
provider as defined in Section 26-23a-1.

Section 60. Section 76-8-311.3 is amended to read:

76-8-311.3. Itemsprohibited in correctional and mental health facilities --
Penalties.

(1) Asusedin thissection:

(8) "Contraband" means any item not specifically prohibited for possession by
offenders under this section or Title 58, Chapter 37, Utah Controlled Substances Act.

(b) "Controlled substance" means any substance defined as a controlled substance
under Title 58, Chapter 37, Utah Controlled Substances Act.

(c) "Correctiona facility" means:

(i) any facility operated by or contracting with the Department of Corrections to house
offendersin either a secure or nonsecure setting;

(if) any facility operated by a municipality or a county to house or detain criminal
offenders,

(iii) any juvenile detention facility; and

(iv) any building or grounds appurtenant to the facility or lands granted to the stete,
municipality, or county for use as a correctional facility.

(d) "Medicine" means any prescription drug as defined in Title 58, Chapter [+74] 17D,
Pharmacy Practice Act, but does not include any controlled substances as defined in Title 58,
Chapter 37, Utah Controlled Substances Act.

(e) "Mental hedlth facility” has the same meaning as defined in Section 62A-15-602.

(f) "Offender" means a person in custody at a correctional facility.

(g) "Secure ared’ has the same meaning as provided in Section 76-8-311.1.

(2) Notwithstanding Section 76-10-500, a correctiona or mental health facility may
provide by rule that no firearm, ammunition, dangerous weapon, implement of escape,
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explosive, controlled substance, spirituous or fermented liquor, medicine, or poison in any
quantity may be:

(a) transported to or upon a correctional or mental health facility;

(b) sold or given away at any correctional or mental health facility;

(c) givento or used by any offender at a correctional or mental health facility; or

(d) knowingly or intentionally possessed at a correctional or mental health facility.

(3) Itisadefenseto any prosecution under this section if the accused in committing the
act made criminal by this section:

() with respect to a correctional facility operated by the Department of Corrections,
acted in conformity with departmental rule or policy;

(b) with respect to a correctional facility operated by a municipality, acted in
conformity with the policy of the municipality;

(c) with respect to a correctional facility operated by a county, acted in conformity with
the policy of the county; or

(d) with respect to amental health facility, acted in conformity with the policy of the
mental health facility.

(4) (& Any person who transportsto or upon a correctional facility, or into a secure
area of amental health facility, any firearm, ammunition, dangerous weapon, or implement of
escape with intent to provide or sell it to any offender, is guilty of a second degree felony.

(b) Any person who provides or sellsto any offender at a correctional facility, or any
detainee at a secure area of amental health facility, any firearm, ammunition, dangerous
weapon, or implement of escapeis guilty of a second degree felony.

(c) Any offender who possesses at a correctional facility, or any detainee who
possesses at a secure area of amental health facility, any firearm, ammunition, dangerous
weapon, or implement of escape is guilty of a second degree felony.

(d) Any person who, without the permission of the authority operating the correctional
facility or the secure area of amental health facility, knowingly possesses at a correctional
facility or a secure area of amental health facility any firearm, ammunition, dangerous weapon,
or implement of escape is guilty of athird degree felony.

(e) Any person violates Section 76-10-306 who knowingly or intentionally transports,
possesses, distributes, or sells any explosive in a correctional facility or mental health facility.
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(5) (a) A personisguilty of athird degree felony who, without the permission of the
authority operating the correctional facility or secure area of amental health facility, knowingly
transports to or upon a correctional facility or into a secure area of a mental health facility any:

(i) spirituous or fermented liquor;

(i1) medicine, whether or not lawfully prescribed for the offender; or

(iii) poison in any quantity.

(b) A person isguilty of athird degree felony who knowingly violates correctional or
mental health facility policy or rule by providing or selling to any offender at a correctional
facility or detainee within a secure area of amental health facility any:

(i) spirituous or fermented liquor;

(i) medicine, whether or not lawfully prescribed for the offender; or

(iii) poison in any quantity.

(c) Aninmate is guilty of athird degree felony who, in violation of correctiona or
mental health facility policy or rule, possesses at a correctional facility or in a secure areaof a
mental health facility any:

(i) spirituous or fermented liquor;

(i) medicine, other than medicine provided by the facility's health care providersin
compliance with facility policy; or

(iif) poison in any quantity.

(d) A personisguilty of aclass A misdemeanor who, without the permission of the
authority operating the correctional or mental health facility, fails to declare or knowingly
possesses at a correctional facility or in a secure area of amental health facility any:

(i) spirituous or fermented liquor;

(if) medicine; or

(iif) poison in any quantity.

(e) A personisguilty of aclass B misdemeanor who, without the permission of the
authority operating the facility, knowingly engages in any activity that would facilitate the
possession of any contraband by an offender in a correctional facility.

(f) Exemptions may be granted for worship for Native American inmates pursuant to
Section 64-13-40.

(6) The possession, distribution, or use of a controlled substance at a correctional
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facility or in asecure area of amental health facility shall be prosecuted in accordance with
Title 58, Chapter 37, Utah Controlled Substances Act.

Section 61. Section 78-11-22.2 is amended to read:

78-11-22.2. Donation of nonschedule drugs or devices -- Liability limitation.

(1) Asusedinthissection:

(& "Administer" is as defined in Section [58-17a-162] 58-17b-102.

(b) "Dispense” isas defined in Section [58-17a-162] 58-17b-102.

(c) "Distribute" is as defined in Section [58-1#a-162] 58-17b-102.

(d) "Drug outlet" means:

() [adrugouttet] a pharmacy or pharmaceutical facility as defined in Section
[58-17a-162] 58-17b-102; or

(if) aperson with the authority to engage in the dispensing, delivering, manufacturing,

or wholesaling of prescription drugs or devices outside of the state under the law of the
jurisdiction in which the person operates.

(e) "Headlth care provider" means:

(i) apersonwho isahealth care provider, as defined in Section 78-14-3, with the
authority under Title 58, Occupations and Professions, to prescribe, dispense, or administer
prescription drugs or devices; or

(if) aperson outside of the state with the authority to prescribe, dispense, or administer
prescription drugs or devices under the law of the jurisdiction in which the person practices.

(f) "Nonschedule drug or device" means:

(i) aprescription drug or device, as defined in Section [58-17a-162] 58-17b-102,
except that it does not include controlled substances, as defined in Section 58-37-2; or

(if) anonprescription drug, as defined in Section [58-17a-162] 58-17b-102.

(g) "Prescription drug or device" is as defined in Section [58-17a-162] 58-17b-102.

(2) A drug outlet isnot subject to civil liability for an injury or death resulting from the
defective condition of a nonschedule drug or device that the drug outlet distributes at no
charge, in good faith, and for a charitable purpose to a drug outlet or health care provider for
ultimate use by a needy person, provided that:

(a) thedrug outlet complies with applicable state and federal laws regarding the
storage, handling, and distribution of the nonschedule drug or device; and
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(b) theinjury or death is not the result of any act or omission of the drug outlet that
constitutes gross negligence, recklessness, or intentional misconduct.

(3) A health care provider is not subject to civil liability for an injury or death resulting
from the defective condition of a nonschedule drug or device that the health care provider
distributes to a drug outlet or health care provider for ultimate use by a needy person or directly
administers, dispenses, or distributes to a needy person, provided that:

() the health care provider complies with applicable state and federal laws regarding
the storage, handling, distribution, dispensing, and administration of the nonschedule drug or
device;

(b) theinjury or death is not the result of any act or omission of the health care
provider that constitutes gross negligence, recklessness, or intentional misconduct; and

(c) inthe event that the health care provider directly administers, distributes, or
dispenses the nonschedule drug or device to the needy person, the health care provider has
retained a consent form signed by the needy person that explains the provisions of this section
which extend liability protection for charitable donations of nonschedule drugs and devices.

(4) Nothing in this section may be construed as:

(@) permitting a person who is not authorized under Title 58, Occupations and
Professions, to operate as a drug outlet or practice as a health care provider within the state; or

(b) extending liability protection to any person who acts outside of the scope of
authority granted to that person under the laws of this state or the jurisdiction in which the
person operates or practices.

Section 62. Section 78-14-3 is amended to read:

78-14-3. Definitions.

Asused in this chapter:

(1) "Audiologist" means a person licensed to practice audiology under Title 58,
Chapter 41, Speech-language Pathology and Audiology Licensing Act.

(2) "Certified socia worker" means a person licensed to practice as a certified social
worker under Section [58-66-365] 58-60-205.

(3) "Chiropractic physician” means a person licensed to practice chiropractic under
Title 58, Chapter 73, Chiropractic Physician Practice Act.

(4) "Clinical social worker" means a person licensed to practice asaclinical social
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worker under Section [58-66-365] 58-60-205.

(5) "Commissioner" means the commissioner of insurance as provided in Section
31A-2-102.

(6) "Dental hygienist” means a person licensed to practice dental hygiene as defined in
Section 58-69-102.

(7) "Dentist" means a person licensed to practice dentistry as defined in Section
58-69-102.

(8) "Division" meansthe Division of Occupational and Professional Licensing created
in Section 58-1-103.

(9) "Future damages' includes damages for future medical treatment, care or custody,
loss of future earnings, loss of bodily function, or future pain and suffering of the judgment
creditor.

(10) "Health care" means any act or treatment performed or furnished, or which should
have been performed or furnished, by any health care provider for, to, or on behalf of a patient
during the patient's medical care, treatment, or confinement.

(11) "Health carefacility" means general acute hospitals, specialty hospitals, home
health agencies, hospices, nursing care facilities, assisted living facilities, birthing centers,
ambulatory surgical facilities, small health care facilities, health care facilities owned or
operated by health maintenance organizations, and end stage renal disease facilities.

(12) "Health care provider” includes any person, partnership, association, corporation,
or other facility or institution who causes to be rendered or who renders health care or
professional services as a hospital, health care facility, physician, registered nurse, licensed
practical nurse, nurse-midwife, dentist, dental hygienist, optometrist, clinical laboratory
technologist, pharmacist, physical therapist, podiatric physician, psychologist, chiropractic
physician, naturopathic physician, osteopathic physician, osteopathic physician and surgeon,
audiologist, speech-language pathologist, clinical social worker, certified social worker, social
service worker, marriage and family counselor, practitioner of obstetrics, or others rendering
similar care and services relating to or arising out of the health needs of persons or groups of
persons and officers, employees, or agents of any of the above acting in the course and scope of
their employment.

(13) "Hospital" means a public or private institution licensed under Title 26, Chapter
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21, Health Care Facility Licensing and Inspection Act.

(14) "Licensed practical nurse" means a person licensed to practice as a licensed
practical nurse as provided in Section 58-31b-301.

(15) "Malpractice action against a health care provider" means any action against a
health care provider, whether in contract, tort, breach of warranty, wrongful death, or
otherwise, based upon alleged personal injuries relating to or arising out of health care rendered
or which should have been rendered by the health care provider.

(16) "Marriage and family therapist" means a person licensed to practice as a marriage
therapist or family therapist under [Seetton-58-60-405-and-Seetton] Sections 58-60-305 and
58-60-405.

(17) "Naturopathic physician" means a person licensed to practice naturopathy as
defined in Section 58-71-102.

(18) "Nurse-midwife" means a person licensed to engage in practice as a nurse midwife
under Section 58-44a-301.

(19) "Optometrist" means a person licensed to practice optometry under Title 58,
Chapter 16a, Utah Optometry Practice Act.

(20) "Osteopathic physician” means a person licensed to practice osteopathy under
Title 58, Chapter 68, Utah Osteopathic Medical Practice Act.

(21) "Patient” means a person who is under the care of a health care provider, under a
contract, express or implied.

(22) "Pharmacist" means a person licensed to practice pharmacy as provided in Section
[58-17a-361] 58-17b-301.

(23) "Physical therapist” means a person licensed to practice physical therapy under
Title 58, Chapter 24a, Physical Therapist Practice Act.

(24) "Physician" means a person licensed to practice medicine and surgery under Title
58, Chapter 67, Utah Medical Practice Act.

(25) "Podiatric physician" means a person licensed to practice podiatry under Title 58,
Chapter 5a, Podiatric Physician Licensing Act.

(26) "Practitioner of obstetrics' means a person licensed to practice as aphysician in
this state under Title 58, Chapter 67, Utah Medical Practice Act, or under Title 58, Chapter 68,
Utah Osteopathic Medical Practice Act.
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2849 (27) "Psychologist" means a person licensed under Title 58, Chapter 61, Psychologist
2850 Licensing Act, to practice psychology as defined in Section 58-61-102.

2851 (28) "Registered nurse" means a person licensed to practice professional nursing as
2852  provided in Section 58-31b-301.

2853 (29) "Representative' means the spouse, parent, guardian, trustee, attorney-in-fact, or

2854  other legal agent of the patient.

2855 (30) "Social service worker" means a person licensed to practice as a socia service
2856  worker under Section 58-60-205.
2857 (31) "Speech-language pathologist” means a person licensed to practice

2858  speech-language pathology under Title 58, Chapter 41, Speech-language Pathology and
2859  Audiology Licensing Act.

2860 (32) "Tort" means any legal wrong, breach of duty, or negligent or unlawful act or
2861 omission proximately causing injury or damage to another.

2862 Section 63. Repealer.

2863 Thisbill repeals:

2864 Section 58-17a-101, Title.

2865 Section 58-17a-102, Definitions.

2866 Section 58-17a-103, Administrative inspections.

2867 Section 58-17a-201, Board -- M ember ship -- Qualifications-- Terms.

2868 Section 58-17a-301, Licenserequired -- Licensure classifications for individuals.
2869 Section 58-17a-302, Qualificationsfor licensure of pharmacist, phar macy
2870 technician, and pharmacy intern.

2871 Section 58-17a-304, Term of license -- Expiration -- Renewal.

2872 Section 58-17a-305, Exemptions from licensure.

2873 Section 58-17a-401, Groundsfor denial of license -- Disciplinary proceedings.
2874 Section 58-17a-402, Authority to fine drug outlets.

2875 Section 58-17a-501, Unlawful conduct.

2876 Section 58-17a-502, Unprofessional conduct.

2877 Section 58-17a-502.5, Exception to unprofessional conduct.

2878 Section 58-17a-503, Penalty for unlawful conduct.

2879 Section 58-17a-601, General operating standards.
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Section 58-17a-602, Prescription orders--Information required -- Alteration --
Labels-- Signatures.

Section 58-17a-603, | dentification of drug outlet personndl.

Section 58-17a-604, M edication profiles.

Section 58-17a-605, Drug product equivalents.

Section 58-17a-606, Drug substitution is not the practice of medicine -- Other
causes of action not denied.

Section 58-17a-607, Emer gency refills.

Section 58-17a-608, Limitation on prescriptions and refills-- Controlled
Substances Act not affected -- L egend drugs.

Section 58-17a-609, Patients immediate needs.

Section 58-17a-610, Drug outlet records.

Section 58-17a-611, Supervision -- Phar macist-in-charge.

Section 58-17a-612, Patient counseling.

Section 58-17a-613, Change of owner ship or location.

Section 58-17a-614, Branch phar macies.

Section 58-17a-615, Sale of prescription drugs not in normal cour se of business.

Section 58-17a-616, Drug stock sales-- Labeling.

Section 58-17a-617, Limitations on distribution of prescription drugs by
phar maceutical manufacturersor wholesalers.

Section 58-17a-618, Compliance with federal laws.

Section 58-17a-619, Third party payors-- Health maintenance or ganizations --
Criminal penalty.

Section 58-17a-620, Prescriptionsissued within the public health system.

Section 58-17a-701, Penalties.

Section 58-17a-801, Mentally incompetent or incapacitated pharmacist -- Division
action and procedures.

Section 64. Effective date.

This bill takes effect on July 1, 2004.
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L egidative Review Note
asof 1-5-04 10:33 AM

A limited legal review of thislegidlation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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Fiscal Note Amendments to Prescribing, Preparation, and Dispensing 28-Jan-04
Bill Number SB0114 of Prescription 7:37 AM

State Impact

Additional background and FBI checks will require an additional one-half time employee
at a cost of $27.200 from the Commerce Service Fund in FY 2005, including one-time
capital outlay of $6,800. Spending from the Commerce Service Fund could affect the
revenue available to the General Fund. Revenue from fines authorized in the bill will
amount to about $5,000 annually. These funds are to be used for educating people in the
profession about the law.

FY 2005 FY 2006 FY 2005 FY 2006

Approp. Approp. Revenue Revenue
Dedicated Credits Revenue $5.000 $5.000 $5.000 $5.000
Commerce Service Fund $27.200 $20.400 $0 $0
TOTAL $32,200 $25,400 $5,000 $5,000

Individual and Business Impact

Individuals will pay an additional $39 for criminal background check and FBI check.

Office of the Legislative Fiscal Analyst



