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LONGTITLE
General Description:

This bill modifies the Public Utilities Code to enact the Electric Reliability and
Transparency Act.
Highlighted Provisions:

Thisbill:

» definesterms,

» enacts provisions related to the filing and approval of aresource plan and
procurement plan by an affected utility;

» establishes requirements and guidelines related to a competitive bidding process by
an affected utility;

» requires an independent eval uator to oversee a competitive bidding process under
certain circumstances;

» establishes an advisory panel to evaluate and make recommendations regarding a
competitive bidding process;

» enacts requirements related to the filing and approval of avoided cost methodol ogy
and data by an affected utility;

» enacts provisions governing the effect of this bill on other functions of the Public
Service Commission;

» establishes confidentiality requirements; and

» grants rulemaking authority to the Public Service Commission.
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Monies Appropriated in thisBill:

None

Other Special Clauses:

None

Utah Code Sections Affected:
ENACTS:

54-17-101, Utah Code Annotated 1953
54-17-102, Utah Code Annotated 1953
54-17-201, Utah Code Annotated 1953
54-17-202, Utah Code Annotated 1953
54-17-203, Utah Code Annotated 1953
54-17-204, Utah Code Annotated 1953
54-17-301, Utah Code Annotated 1953
54-17-302, Utah Code Annotated 1953
54-17-303, Utah Code Annotated 1953
54-17-304, Utah Code Annotated 1953
54-17-401, Utah Code Annotated 1953
54-17-402, Utah Code Annotated 1953
54-17-403, Utah Code Annotated 1953
54-17-404, Utah Code Annotated 1953
54-17-501, Utah Code Annotated 1953
54-17-502, Utah Code Annotated 1953
54-17-503, Utah Code Annotated 1953
54-17-504, Utah Code Annotated 1953
54-17-601, Utah Code Annotated 1953
54-17-602, Utah Code Annotated 1953
54-17-603, Utah Code Annotated 1953
54-17-604, Utah Code Annotated 1953
54-17-605, Utah Code Annotated 1953
54-17-701, Utah Code Annotated 1953
54-17-801, Utah Code Annotated 1953
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54-17-901, Utah Code Annotated 1953

Be it enacted by the Legidlature of the state of Utah:
Section 1. Section 54-17-101 is enacted to read:
CHAPTER 17. ELECTRIC RELIABILITY AND TRANSPARENCY ACT
Part 1. General Provisions
54-17-101. Title.
This chapter is known as the "Electric Reliability and Transparency Act."
Section 2. Section 54-17-102 is enacted to read:
54-17-102. Definitions.
As used in this chapter:
(1) "Advisory panel" means a panel of volunteers appointed by the commission:
(a) pursuant to Section 54-17-504; and
(b) to oversee a competitive bidding process.

(2) "Affected utility" means an investor-owned electrical corporation that provides
retail electric serviceto at least 200,000 consumersin Utah.
(3) "Avoided cost data' means sufficient data to permit the calculation of an affected

utility's avoided costs:

(a) using the avoided cost methodology; and

(b) based on cost and operating data for a proxy resource, consistent with the
reguirements of Part 6, Avoided Cost Methodology and Data.
(4) "Avoided cost methodology" means a methodoloqy for calculating an affected

utility's avoided costs:

(a) utilizing aproxy resource; and
(b) consistent with Section 54-17-602.
(5) "Binding commitment" means a statement:

(a) in aform and meeting the requirements set by the commission by rule under
Section 54-17-901; and
(b) that an independent producer intends legally to obligate itself to the delivery:

i) of:
(A) electricity:;
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(B) electrical generating capacity; or

(C) electricity and electrical generating capacity;

(i1) at rates that reflect an affected utility's full avoided costs as determined in
accordance with Part 6, Avoided Cost M ethodology and Data; and

(iii) upon reasonable terms and conditions determined or approved by the commission
under Section 54-17-901.

(6) "Competitive bidding procedure” means a procedure approved by the commission

to govern a competitive bidding process.

(7) _"Competitive bidding process' means an open, competitive process:

(a) for the acquisition of a significant generation resource; and

(b) that meets the requirements of Part 4, Competitive Bidding Process.

(8) "Electric infrastructure’ means facilities and equipment reasonably necessary or

appropriate for an affected utility to deliver reliable electric service to its retail customersin
Utah.

(9) "Incentive mechanism" means a regul atory mechanism that permits an affected

utility to share a portion of the savings to its retail ratepayersin Utah if the affected utility

demonstrates that the savings, when compared to the most reasonable and economical utility

self-build option, result from the selection in a competitive bidding process of aresource to be

constructed and owned by someone other than:
(a) the affected utility; or
(b) an affiliate of the affected utility.
(10) "Independent evaluator”" means an independent person or entity selected by the

commission to:

(a) oversee a competitive bidding process; and

(b) evaluate bids pursuant to Part 5, Independent Evaluator.

(11) "Independent producer" means a person or entity that would have qualified as an

independent energy producer under laws in effect on May 3, 2004.

(12) "Procurement plan" means a plan for the acquisition of a significant generation

resource that meets the requirements of Part 3, Procurement Plan.

(13) "Proxy resource" means:

(a)_the next significant generation resource to be acquired or constructed by an affected
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utility under the affected utility's procurement plan that has been approved by the commission
under Section 54-17-303; or
(b) if thereis no significant generation resource that meets the requirements of

Subsection (13)(a), the most recent significant generation resource constructed, acquired, or

committed to by an affected utility.

(14) "Procurement expenditures' means expenditures reasonably incurred by an

affected utility in procuring approved resources in conformity with:

(a) _an approved resource plan;

(b) an approved procurement plan; and

(c) approved competitive bidding procedures.

(15) "Request for avoided cost pricing”" means a request from an existing or potential

independent producer:

(a) _for access to an affected utility's:

(i) avoided cost methodology; and
(ii) avoided cost data;
(b) to determine avoided costs for afacility of any size and configuration; and

(c) in aform and containing the information and requirements determined by the
commission under Section 54-17-901.
(16) "Resource plan" means aplan:

(a) developed in a public resource planning process. and

(b) that meets the requirements of Part 2, Resources Planning.

(17) "Significant generation resource" means any of the following that will have a cost
to an affected utility equal to or greater than $10,000,000:

(a) acontract with aterm greater than one year for the acquisition of:

(i) electricity;

(ii) electric generating capacity; or

(iii) electricity and electrical generating capacity; or

(b) an electric generation plant owned or operated by an affected utility.

(18) "Solicitation" means arequest for proposals or other invitation for persons or

entities to submit abid or proposal in connection with a competitive bidding process.

(19) "Utility self-build option" means aresource against which bids in a competitive
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bidding process may be evaluated:

(a) that isthe most reasonable and economical comparable resource that could be

constructed or owned by:
(i) an affected utility; or
(ii) an affiliate of an affected utility; or
(b) inwhich an affected utility or an affiliate of an affected utility may receive an

option to acquire an ownership interest at any time within 20 yvears after the commencement of
deliveriesto the affected utility.
Section 3. Section 54-17-201 is enacted to read:

Part 2. ResourcesPlanning

54-17-201. Priority of utility investment for electric infrastructure.
(1) An affected utility shall take all reasonably necessary actions and make all
reasonably necessary investments in € ectric infrastructure to provide reliable € ectric service to

its customers in Utah.

(2) An affected utility shall giveits highest investment priority to expenditures

reasonably necessary to assure reliability of its electric infrastructure.

Section 4. Section 54-17-202 is enacted to read:

54-17-202. Affected utility to develop resource plan.

On or before December 31, 2004, and annually thereafter, an affected utility shall file
with the commission a proposed resource plan.

Section 5. Section 54-17-203 is enacted to read:

54-17-203. Requirements of aresource plan.

A resource plan shall:

(1) bedeveloped in apublic process that solicits input from customers of the affected

utility in Utah and other interested parties on relevant issues, including:

(a) cost considerations;
(b) reliability:

(c)_pricevoldtility:;

(d) fuel and resource diversification;

(e) ownership diversification;

(f) externalities;
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(g) risk; and

(h) other issues and impacts;

(2) include, for at least the following ten years:

(a) load and resource projections; and

(b) detailed explanation of the load and resource projections;

(3)_include an avoided cost methodology and avoided cost data meeting the

requirements of Part 6, Avoided Cost Methodology and Data; and

(4) comply with rules made by the commission under Section 54-17-901 relating to

resource planning.
Section 6. Section 54-17-204 is enacted to read:
54-17-204. Approval of resource plan.

After holding public hearings, the commission shall approve aresource plan for the

affected utility if the commission finds the resource plan to be:

(1) consistent with this chapter; and
(2) in the public interest.
Section 7. Section 54-17-301 is enacted to read:
Part 3. Procurement Plan

54-17-301. Affected utility to develop procurement plan.
If a proposed resource plan filed by an affected utility for commission approval

identifies aneed for a significant generation resource, the affected utility shall file with its

proposed resource plan a proposed procurement plan.
Section 8. Section 54-17-302 is enacted to read:
54-17-302. Requirements of a procurement plan.

A procurement plan shall:

(1) befiled with the commission sufficiently in advance of the time when a new

significant generation resource will be needed to permit full and adeguate commission review,

including appropriate revisions or improvements;

(2) include adetailed discussion of alternative procurement options, including:

(a) options proposed by the affected utility:;

(b) potential purchases from independent producers; and

(c) other reasonable options;
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(3)_provide athorough evaluation of the costs, risks, and potential impacts of resource

options;
(4) discuss appropriate balancing of:
(a) cost;
(b) reliability:;
() price stability:;
d) risk; and
(€) other relevant factors;

(5) provide adetailed description of a potential utility self-build option;

(6) demonstrate whether the utility has:

(a) satisfied its investment priority for electric infrastructure as required by Section
54-17-201; and

(b) accessto sufficient additional capital to construct or acquire a utility self-build
option;

(7) develop aframework for evaluating resource options, including a utility self-build

option, on afair and comparable basis;

(8) offer an assessment of price risks associated with the affected utility's existing

resource portfolio and its proposed resource additions;

(9) provide an explanation of the affected utility's risk management policies, strategies

and practices, including specific measures designed to enhance price stability;

(10) discuss appropriate means of moderating price and reliability risks associated with

serving retail customersin Utah;

(11) encourage reasonable diversity of:

(a) fuel supply; and

(b) ownership of generation resources,

(12) provide sufficient advance planning and time to permit a significant generation

resource to be acquired:

(a) through a competitive bidding process; and

(b) with the participation of an independent evaluator:

(13) include proposed competitive bidding procedures;

(14) provide adetailed description of any incentive mechanism the affected utility may
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propose for adoption, including:

(a) appropriate benchmarks for the measurement of savings:

(b) _means for determining an appropriate sharing of risks and benefits; and

(c) _means for ensuring that the affected utility's return on equity will not exceed a

lawful and reasonable return, as determined by the commission; and

(15) comply with rules made by the commission under Section 54-17-901 relating to

resource procurement.
Section 9. Section 54-17-303 is enacted to read:
54-17-303. Approval of procurement plan.

After holding public hearings, the commission shall approve a procurement plan for the

affected utility if the commission finds the procurement plan to be:

(1) consistent with this chapter; and
(2) inthe public interest.
Section 10. Section 54-17-304 is enacted to read:

54-17-304. Approval of incentive mechanism.

In approving a procurement plan, the commission may approve an incentive mechanism

to the extent the commission determines the incentive mechanism to be in the public interest.
Section 11. Section 54-17-401 is enacted to read:
Part 4. Competitive Bidding Process

54-17-401. Affected utility to utilize competitive bidding process.
(1) Except as provided in Subsection (3), an affected utility shall utilize a competitive
bidding process to acquire any significant generation resource after May 3, 2004.

(2) If aproposed procurement plan filed by an affected utility for commission approval

identifies aneed for a significant generation resource, the affected utility shall file with its

proposed procurement plan proposed competitive bidding procedures.

(3) A competitive bidding processis not required for purchases approved by the

commission that are:

(a) purchases of capacity or energy from an independent producer;

(b) other purchases of capacity or enerqy that are required by law;

(c) _bonafide emergency acquisitions;

(d) necessary purchases in instances when a competitive bidding process is not feasible
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because the need for a significant generation resource could not reasonably have been foreseen:

(e) purchases resulting from unexpected opportunities that arise for below-market

acquisitions; or

(f) capacity upgrades of less than 10% to an existing generation plant.

Section 12. Section 54-17-402 is enacted to read:

54-17-402. Requirements of competitive bidding procedures.

(1) Competitive bidding procedures shall:

(a) be reasonably designed to ensure that all aspects of the competitive bidding process

(i) fair;

(ii) commercially reasonable; and

(iii) applied equally to:
(A) the affected utility; and
(B)_all other participants in the competitive bidding process;

(b) include requirements for participation in a competitive bidding process that are:

(i) fair and reasonable;

(ii) clear and unambiguous; and

(iii) not unduly onerous;

(c) include credit requirements, liquidated damage provisions, and other similar

requirements that are:

(i) fair and reasonable;

(ii) _clear and unambiguous;

(iii) not designed to discourage |l egitimate bidders from participating in the process;

(iv) _not more onerous than are typical for long-term contracts; and

(v) uniformly applied to:

(A) the affected utility;

(B) an affiliate of the affected utility; and

(C) other companies with whom the affected utility does business;

(d) be sufficiently flexible to:

(i) _permit a bidder to customize its proposal in away that enhances value to the

affected utility's customers; and

-10-
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307 (ii) alow negotiation with bidders to achieve the best possible outcome;

308 (€) regquire that a solicitation include clear and adequate descriptions of:

309 (i) qualification requirements for bidders;

310 (ii) bid and selection formats and procedures;

311 (iii) pertinent transmission limitations and issues;

312 (iv) applicable price and non-price factors and weights;

313 (v) the size and nature of a utility self-build option against which bids will be

314  evaluated; and

315 (vi) other information reasonably necessary to facilitate a successful and reasonable

316 competitive bidding process;

317 (f) _include a pre-issuance bidders conference in Utah:

318 (i) with both in-person and conference call participation; and

319 (ii) available not later than 15 calendar days before issuance of a solicitation;

320 () include a pre-bid conference in Utah:

321 (i) with both in-person and conference call participation; and

322 (ii) available at least 30 days before the deadline to submit responsive bids;

323 (h) require that a solicitation include a detailed description of any utility self-build
324  option against which bids may be evaluated:

325 (i) ensure that bids for resources to be constructed and owned by third parties will be
326 treated and evaluated in al respects on afair and comparable basis with a utility self-build
327  option:

328 (j) regquire that bidderstimely receive:

329 (i) al dataand information needed to facilitate a fair and reasonable competitive
330  bidding process;

331 (i) all information relating to the process made available to:

332 (A) employees of the affected utility working on a utility-bid option; or

333 (B) affiliates of the affected utility; and

334 (iii) all reasonable information requested by bidders;

335 (k) include procedures for the commission to timely resolve any disputes that may arise

336 relating to a competitive bidding process;

337 () ensure that a person may not participate in the solicitation, preparation or evaluation

-11-
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of bids, or have any contact regarding the competitive bidding process with any person

assisting in the competitive bidding process, except on the same terms as any other bidder, if

the person:

(i) worksfor:
(A) the affected utility; or

(B) an affiliate of the affected utility; and
(i) isor may beinvolved in the sale or marketing of resources from generation or

transmission assets owned by:
(A) the affected utility; or
(B) an affiliate of the affected utility; and
(m) comply with rules made by the commission under Section 54-17-901.

(2) In acompetitive bidding process involving an independent evaluator:
(a)_at least 30 calendar days before the proposed solicitation is made public, an affected
utility shall provide to the independent evaluator and the advisory panel adraft of:

(i) the proposed solicitation; and

(ii) all dataand information relevant to the proposed solicitation;
(b) (i) at least ten calendar days before the draft solicitation is made public, the
independent evaluator and the advisory panel shall provide input to the affected utility on the

proposed solicitation; and

(ii) the affected utility, advisory pand, and independent evaluator shall thoroughly

document all discussions, correspondence, and revisions;

(c) (i) the affected utility shall revise the solicitation as appropriate in response to input

received from the:

(A) independent evaluator; or

(B) advisory panel; and

(ii) adispute shall be presented to the commission for resolution; and
(d) the solicitation shall:
(i) _identify and describe the role of the independent evaluator; and

(ii)_invite bidders to communicate with the independent evaluator.
Section 13. Section 54-17-403 is enacted to read:
54-17-403. Approval of competitive bidding procedures.

-12 -
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After holding public hearings, the commission shall approve competitive bidding

procedures for an affected utility if the commission finds the competitive bidding procedures to
be:

(1) consistent with this chapter; and

(2) in the public interest.

Section 14. Section 54-17-404 is enacted to read:
54-17-404. Approval of resource acquisition.

Following compl etion of a competitive bidding process, and after holding public

hearings and considering the input of the affected utility, other interested parties, the advisory

panel, and the independent evaluator, the commission shall approve specific resources to be

acquired or constructed by an affected utility if the commission finds the resource acquisition

to be:
(1) consistent with this chapter; and
(2) in the public interest.
Section 15. Section 54-17-501 is enacted to read:
Part 5. Independent Evaluator

54-17-501. Commission to appoint independent evaluator.
(1) The commission shall:
(a)_appoint or designate a state agency to appoint an independent evaluator to oversee

any competitive bidding process in which bids may be evaluated against a utility self-build

option;
(b) oversee apublic request for proposals to identify and select a qualified independent

person or entity to serve as an independent evaluator;

(c) consider comments and recommendations offered with respect to the selection of an

independent evaluator by utility requlatory authorities from other states where an affected

utility provides requlated retail service, and

(d) select or approve an independent evaluator after considering recommendations and

comments from:

(i) _the advisory panel; and
(ii) other interested parties.
(2) (a) The affected utility shall pay fees and expenses for an independent eval uator

-13-
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after the fees and expenses have been:

(i) approved by:

(A) the commission; or

(B) astate agency designated by the commission; and

(ii) submitted by the commission or state agency to the affected utility for payment.

(b) The affected utility may include any fees and expenses paid under this Subsection

(2) asregulatory expenses when retail rates are set in ageneral rate case.
Section 16. Section 54-17-502 is enacted to read:
54-17-502. Affected utility to cooperate with independent evaluator and advisory

panel.
(1) An affected utility shall cooperate fully with the:
(a)_independent evaluator; and

(b) advisory panel.

(2) An affected utility shall involve the independent evaluator in all aspects of a
competitive bidding process.

(3) Subject to Part 8, Confidentiality, and rules made by the commission under Section
54-17-901, an affected utility shall provide the independent evaluator full, timely, and
unfettered access to all relevant materials used in or relating to a competitive bidding process,
including:

(a) data;

(b) resources;

(c) models;

(d) confidential or proprietary information;

(e) pricing information; and

(f)_information used by the affected utility in developing or in connection with:

(i) the competitive bidding process;

(i) autility self-build option; or

(iii) the evaluation of bids.

(4) An affected utility shall provide the independent evaluator and the advisory panel
with reasonable and adequate access to requested personnel of the affected utility.

Section 17. Section 54-17-503 is enacted to read:

-14 -
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54-17-503. Duties of independent evaluator.
(1) An independent evaluator shall:
() _monitor and facilitate communications, guestions, comments, and complaints

regarding a competitive bidding process by and among the:
(i) affected utility;
(i) advisory panel; and
(iii) bidders;

(b) facilitate delivery of reasonably requested clarifications, documents, or information

from:
(i) _bidders; or

(ii) the advisory panel;

(c) validate the consistency and reasonableness of the utility self-build option

assumptions and calculations, including:
(i) technical feasibility;
(ii) consistency with the solicitation: and

(iii) treatment of a utility self-build option in comparison to other bid responses;

(d) _confirm that a utility self-build option includes al resource-related information

reasonably requested of bidders;

(e) ensure that a solicitation includes:

(i) sufficient information regarding a utility self-build option; and

(ii) the manner in which bids will be evaluated against a utility self-build option;

(f) (i) receive bid responses; and

(ii) _remove from bid responses any information that would identify a bidder:
(q)_confirm that all bids are identified, categorized, analyzed, and treated:
(i) _on an accurate, fair, and comparable basis; and

(ii) in compliance with all applicable requirements and criteria;

(h) participate in and offer feedback on all aspects of the competitive bidding process,
including:

(i) evaluation and ranking of responses;

(i) selection of short list candidates;

(iii) the implications and advisability of making adjustments to the:

-15-



462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
ar7
478
479
480
481
482
483

485
486
487
488
489
490
491
492

S.B. 198 02-13-04 5:18 PM

(A) bid process; or

(B) scope or nature of requested resources in light of bid responses;

(iv) post-bid discussions, negotiations, and evaluations; and

(v) negotiation of potential contracts;

(i) advisethe affected utility, the advisory panel, and the commission at all stages of

the competitive bidding process of any unresolved disputes, issues, or concerns that might

affect the integrity or outcome of the competitive bidding process;

(i) provide reasonable input and cooperation to the advisory panel overseeing the

competitive bidding process;

k) prepare:
(i) process reports for the commission, the affected utility, and the advisory pand as

early as practical during the competitive bidding process; and

(i) adetailed final report as soon asis practical following completion of the

competitive bidding process, including at |east:

(A) aprocess report detailing validation of the utility self-build option;

(B) aprocess report detailing the screening evaluation of bids;

(C) adetailed final report regarding:

(1)_all aspects of the competitive bidding process; and

(11) the independent evaluator's involvement, observations, conclusions, and

recommendations;

(D (i) attempt to mediate disputes that may arise during the competitive bidding

rocess; and
(ii) present recommendations for resolution of unresolved disputes to the commission;

(m) provide requlatory feedback as requested, including:

(i) responding to questions or requests for information; and

(ii) testifying in regulatory proceedings regarding a competitive bidding process; and

(n) _comply with directions or reguests from the commission.

(2) In evaluating and preparing reports on a competitive bidding process, the

independent evaluator shall analyze whether, and the extent to which:

(a) autility self-build option was considered and evaluated along with all other bidsin

afair and comparable manner;

-16-
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(b) _environmental screening factors and weights were applied consistently and in afair

manner to:
(i) all bid responses; and
(i) autility self-build option;
(c) credit requirements, liquidated damage provisions, warranties, and other similar

requirements affected:
(i) _the bid evaluations; and
(ii) the outcome of the competitive bidding process;

(d)_all relevant and reasonably available data and information were provided to
bidders;
(e) all data, information, and models relevant to the competitive bidding process were

made available to the independent evaluator to permit full and timely testing and verification of

assumptions, models, inputs, outputs, and results;

(f)_confidentiality claims and issues were resolved in a manner that:

(i) preserved confidentiality as necessary; and

(ii) permitted dissemination and consideration of all information reasonably necessary

for a competitive bidding process to be conducted in afair manner;

(9)_the reasons and bases for evaluating, ranking, and selecting or not selecting bids

were:
(i) fully identified and documented; and
(ii) detailed in the independent evaluator's report; and

(h) the competitive bidding process satisfied the requirements of :

(i)_this chapter; and

(ii) rules made by the commission under Section 54-17-901.
Section 18. Section 54-17-504 is enacted to read:
54-17-504. Formation and duties of advisory panel.

(1) The commission shall appoint a volunteer advisory panel comprised of

representatives of:
(a) the Division of Public Utilities;
(b) the Committee of Consumer Services;

(c) industrial ratepayer groups;
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(d) commercial ratepayer groups:;

(e) residential ratepayer groups;

(f)_environmental groups;

(g) public interest groups; and

(h) other stakeholders as determined by the commission under Section 54-17-901.
(2) The advisory panel shall:

() oversee and evaluate a competitive bidding process;

(b) provide advice and input to the commission on the selection of an independent

evauator;

(c) provide advice and input to the commission, an affected utility, and an independent

evaluator with respect to:

(i) acompetitive bidding process; and

(i) any issues or concerns that may arise with respect to a competitive bidding process:

(d) evaluate and provide input to the commission on reports filed by an independent

evauator;

(e) make suggestions for improvements to a competitive bidding process; and

(f)_maintain appropriate confidentiality as required by a confidentiality order entered by

the commission.
(3) An affected utility shall provide the advisory panel with all information and
assistance necessary for the advisory panel to perform its duties under this chapter.
Section 19. Section 54-17-601 is enacted to read:
Part 6. Avoided Cost M ethodology and Data
54-17-601. Affected utility to file avoided cost methodology and data.
An affected utility shall file with each annual resource plan an updated:
(1) avoided cost methodology; and
(2) avoided cost data.
Section 20. Section 54-17-602 is enacted to read:
54-17-602. Requirements of avoided cost methodology and data.

(1) An avoided cost methodoloqy filed by an affected utility shall propose a reasonable

avoided cost methodology:

(a) to determine the affected utility's avoided costs to be paid to an independent
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producer of any Ssize or characteristics; and

(b) utilizing avoided cost data filed with the commission.
(2) Avoided cost datafiled by an affected utility shall include, in both hard copy and
electronic formats, sufficient data to permit the calculation of an affected utility's avoided costs

utilizing the avoided cost methodology, including:

(a) capacity and energy costs;

(b) operating characteristics:;

(c) fuel and market price projections;
(d) models; and
(e) other information necessary to satisfy the requirements of this Subsection (2).

(3) An affected utility shall file with the commission instructions, operating manuals,

and other information necessary or convenient to permit meaningful use and operation of the
affected utility's proposed:

(a) avoided cost methodology; and

(b) avoided cost data.

Section 21. Section 54-17-603 is enacted to read:

54-17-603. Affected utility'sobligation to purchase.

(1) Consistent with Subsection (2), an affected utility shall pay itsfull avoided costs

(a) electricity;
(b) electric generating capacity; or

(c) dectricity and electric generating capacity.
(2) An affected utility shall pay the avoided costs described in Subsection (1) to an
independent producer:

(a) _upon terms and conditions approved by the commission;
(b) with rates calcul ated:
(i) based upon the avoided cost methodology approved by the commission when an

independent producer makes a binding commitment; and

(ii) utilizing the avoided cost data approved by the commission when an independent

producer makes a binding commitment.
Section 22. Section 54-17-604 is enacted to read:
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54-17-604. Availability of avoided cost methodology and data to independent
producer.

(1) If the requirements of Subsection 63-2-304(1) or (2) and Section 63-2-308 are
satisfied, the following records provided to the commission are protected:

(a) avoided cost methodology; and
(b) avoided cost data.
(2) Notwithstanding Subsection (1), the commission shall comply with Subsection (3)

upon:
(a) receipt from an existing or potential independent producer of arequest for:

(i) avoided cost methodology; or

(i) avoided cost data; and

(b) execution of an agreement containing appropriate confidentiality requirements and
other requirements established by the commission under Section 54-17-901.

(3) If the requirements of Subsection (2) are met, the commission shall promptly

provide an existing or potential independent producer with access to an affected utility's.
(a) avoided cost methodology: and
(b) avoided cost data.
Section 23. Section 54-17-605 is enacted to read:
54-17-605. Approval of avoided cost methodology and data.
After holding public hearings, the commission shall approve an avoided cost

methodoloqy and avoided cost data for an affected utility if the commission finds the avoided

cost methodology and avoided cost data to be:

(1) consistent with this chapter; and
(2) in the public interest.
Section 24. Section 54-17-701 is enacted to read:
Part 7. Regulatory Functions

54-17-701. Prudence of expendituresand ratemaking treatment.

(1) Procurement expenditures shall bear a presumption of prudence in a regulatory
proceeding to set retail ratesin Utah.

(2) An affected utility may recover a proportionate share of prudently incurred

procurement expendituresin its rates charged to retail customersin Utah.
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(3) An affected utility shall bear the burden of proof to establish:
(a) substantial compliance with the requirements of:

(i)_this chapter; and

(ii) rules made by the commission; and

(b) the prudence of the affected utility's procurement expenditures.

(4) A party challenging the recovery by an affected utility of procurement expenditures

prudently incurred in compliance with the requirements of this chapter shall bear the burden of

proof to establish imprudence.

(5) This chapter does not ater, modify, or diminish the commission's existing

authority, including:

() oversight over affiliate transactions; and

(b) authority to disallow imprudently incurred costs.

(6) The commission may deny cost recovery by an affected utility in the event of any

imprudence in the procurement process, including:

(a) failureto comply with:

(i) (A) this chapter; or

(B) rules made by the commission under Section 54-17-901;
(i) an approved resource plan;

(iii)_an approved procurement plan; or

(iv) approved competitive bidding procedures; or

(b) failureto ensure acommercially reasonable competitive bidding process.

(7) An affected utility may not recover through regulated rates paid by ratepayersin

Utah any costs incurred by the affected utility in connection with a utility self-build option that:

(a) exceed the projected costs of a utility self-build option used to compare bidsin a

competitive bidding process; or

(b) exceed the costs for a comparabl e resource:

(i) offered by abidder; and

(ii) determined by the commission to be credible in a competitive bidding process.

(8) An affected utility shall continue to bear the risk of different interstate allocations
methodol ogies adopted by different jurisdictions in which an affected utility operates.

(9) At least annually the commission shall conduct an evaluation of the:

-21-



649
650
651
652
653
654
655
656
657
658
659
660
661
662
663
664
665
666
667
668
669
670
671
672
673
674
675
676
677
678

S.B. 198 02-13-04 5:18 PM

(a) competitive bidding process; and

(b) independent evaluator.
Section 25. Section 54-17-801 is enacted to read:
Part 8. Confidentiality
54-17-801. Protection of confidential infor mation.
(1) (a) Except as provided in Subsection (1)(b), legitimate confidential or proprietary
information of the affected utility shall be protected from public disclosure.

(b) Notwithstanding Subsection (1)(a), an affected utility may not use claims of

confidentiality or proprietary information to prevent dissemination of all information

reasonably necessary for afair and open competitive bidding process as required by:

(i) this chapter; or

(ii) rules made by the commission under Section 54-17-901.

(2) Notwithstanding any other provision of this chapter, the following shall be
provided full access to information described in Subsection 54-17-901(8):
(a) regulatory agencies and consumer groups that are not market participants; and

(b) representatives of market participants that are not involved in specific commercia

transactions where an unreasonabl e advantage could be obtained by knowledge of the
information allowed by this Subsection (2).

(3) _An affected utility shall share with bidders any material or relevant information:

(8)_in the possession of:

(i) the affected utility; or

(ii) an affiliate of the affected utility; and

(b) that would create:

(i) an unfair advantage for:

(A) the affected utility; or

(B) an affiliate of the affected utility; and

(ii) adisadvantage for bidders in the competitive bidding process.

(4) Competitive bidding procedures shall protect confidential information supplied by

bidders, subject to disclosure:

(a)_to the independent evaluator; and

(b) as otherwise required by the commission by rule made under Section 54-17-901.
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(5) (a) An affected utility shall comply with Subsection (5)(b) in developing or
contracting for the following if used in or relevant in any way to the competitive bidding

process or a utility self-build option:

(i) data;

(i) information; or

(iii) models.

(b) An affected utility described in Subsection (5)(a) shall obtain consent for the
following to access and use the data, information, and models to permit thorough independent

testing and verification of assumptions, inputs, and results:

(i) an independent evaluator:;

(i) regulators; and
(iii) others determined by the commission by rule made under Section 54-17-901.
Section 26. Section 54-17-901 is enacted to read:
Part 9. Rulemaking Authority
54-17-901. Rulemaking authority.
In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
commission shall make rulesto:

(1) establish requirements consistent with this chapter for a

(a) resource plan; and

(b) procurement plan;

(2) determine the appropriate form, requirements, terms, and conditions for abinding

commitment;

(3) determine the necessary forms, information, and other reguirements for a request

for avoided cost pricing;

(4) establish procedures and requirements for competitive bidding procedures that are
consistent with Section 54-17-402;

(5) establish quidelines for an independent evaluator consistent with Part 5,
Independent Evaluator;

(6) define the membership of the advisory panel consistent with Section 54-17-504;

(7) establish confidentiality and other requirements consistent with Section 54-17-604
related to the availability of avoided cost methodology and data; and
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(8) adopt procedures consistent with Section 54-17-801 to ensure the confidentiality of
market sensitive information submitted in, resulting from, or related to a utility's procurement

plan, resource plan, or competitive bidding procedures, including:

(a) proposed or executed power purchase agreements; and

(b) responses to:
(i) datarequests; and
(ii) reports of an independent evaluator.

L egidative Review Note
asof 2-3-04 8:05AM

A limited legal review of thislegiglation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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