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8 LONG TITLE

9 General Description:

10 This bill modifies the Employment Security Act as related to employer unemployment

11 experience ratings.

12 Highlighted Provisions:

13 This bill:

14 < conforms state law to newly enacted federal law aimed at prohibiting state

15 unemployment tax avoidance;

16 < defines taxable wages and unemployment experience for purposes related to an

17 employer's overall basic contribution rate, including the acquisition of the

18 unemployment experience of another employer;

19 < provides for assignment of rates and unemployment experience transfers upon the

20 transfer or acquisition of a trade or business;

21 < provides penalties for a person who violates or attempts to violate provisions related

22 to determining the assignment of a contribution rate; and

23 < provides that a violation may be prosecuted for unemployment insurance fraud.

24 Monies Appropriated in this Bill:

25 None

26 Other Special Clauses:

27 This bill provides an immediate effective date.



H.B. 10 12-08-04 11:46 AM

28 Utah Code Sections Affected:

29 AMENDS:

30 35A-4-204, as last amended by Chapter 265, Laws of Utah 2001

31 35A-4-208, as last amended by Chapter 60, Laws of Utah 2000

32 35A-4-301, as renumbered and amended by Chapter 240, Laws of Utah 1996

33 35A-4-303, as last amended by Chapter 21, Laws of Utah 2004

34 REPEALS AND REENACTS:

35 35A-4-304, as renumbered and amended by Chapter 240, Laws of Utah 1996

36  

37 Be it enacted by the Legislature of the state of Utah:

38 Section 1.  Section 35A-4-204 is amended to read:

39 35A-4-204.   Definition of employment.

40 (1)  Subject to the other provisions of this section, "employment" means any service

41 performed for wages or under any contract of hire, whether written or oral, express or implied,

42 including service in interstate commerce, and service as an officer of a corporation.

43 (2)  "Employment" includes an individual's entire service performed within or both

44 within and without this state if one of Subsections (2)(a) through (k) is satisfied.

45 (a)  The service is localized in this state.  Service is localized within this state if:

46 (i)  the service is performed entirely within the state; or

47 (ii)  the service is performed both within and without the state, but the service

48 performed without the state is incidental to the individual's service within the state, for

49 example, is temporary or transitory in nature or consists of isolated transactions.

50 (b) (i)  The service is not localized in any state but some of the service is performed in

51 this state and the individual's base of operations, or, if there is no base of operations, the place

52 from which the service is directed or controlled, is in this state; or

53 (ii)  the individual's base of operations or place from which the service is directed or

54 controlled is not in any state in which some part of the service is performed, but the individual's

55 residence is in this state.

56 (c) (i) (A)  The service is performed entirely outside this state and is not localized in

57 any state;

58 (B)  the worker is one of a class of employees who are required to travel outside this
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59 state in performance of their duties; and

60 (C) (I)  the base of operations is in this state; or

61 (II)  if there is no base of operations, the place from which the service is directed or

62 controlled is in this state.

63 (ii)  Services covered by an election under Subsection 35A-4-310(3), and services

64 covered by an arrangement under Section 35A-4-106 between the division and the agency

65 charged with the administration of any other state or federal unemployment compensation law,

66 under which all services performed by an individual for an employing unit are considered to be

67 performed entirely within this state, are considered to be employment if the division has

68 approved an election of the employing unit for whom the services are performed, under which

69 the entire service of the individual during the period covered by the election is considered to be

70 insured work.

71 (d) (i)  The service is performed after December 31, 1977, in the employ of this state or

72 any of its instrumentalities or any county, city, town, school district, or any political

73 subdivision thereof or any of its instrumentalities or any instrumentality or more than one of

74 the foregoing or any instrumentality of any of the foregoing and one or more other states or

75 political subdivisions or Indian tribes or tribal units if:

76 (A)  the service is excluded from employment as defined in the Federal Unemployment

77 Tax Act, 26 U.S.C. 3306(c)(7);

78 (B)  the service is not excluded from employment by Section 35A-4-205; and

79 (C)  as to any county, city, town, school district, or political subdivision of this state, or

80 any instrumentality of the same or Indian tribes or tribal units, that service is either:

81 (I)  required to be treated as covered employment as a condition of eligibility of

82 employers in this state for Federal Unemployment Tax Act employer tax credit;

83 (II)  required to be treated as covered employment by any other requirement of the

84 Federal Unemployment Tax Act, as amended; or

85 (III)  not required to be treated as covered employment by any requirement of the

86 Federal Unemployment Tax Act, but coverage of the service is elected by a majority of the

87 members of the governing body of the political subdivision or instrumentality or tribal unit in

88 accordance with Section 35A-4-310.

89 (ii)  Benefits paid on the basis of service performed in the employ of this state shall be
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90 financed by payments to the division instead of contributions in the manner and amounts

91 prescribed by Subsections 35A-4-311(2)(a) and (4).

92 (iii)  Benefits paid on the basis of service performed in the employ of any other

93 governmental entity or tribal unit described in this Subsection (2) shall be financed by

94 payments to the division in the manner and amount prescribed by the applicable provisions of

95 Section 35A-4-311.

96 (e)  The service is performed by an individual in the employ of a religious, charitable,

97 educational, or other organization, but only if:

98 (i)  the service is excluded from employment as defined in the Federal Unemployment

99 Tax Act, 26 U.S.C. 3306(c)(8), solely by reason of Section 3306(c)(8) of that act; and

100 (ii)  the organization had four or more individuals in employment for some portion of a

101 day in each of 20 different weeks, whether or not the weeks were consecutive, within either the

102 current or preceding calendar year, regardless of whether they were employed at the same

103 moment of time.

104 (f) (i)  The service is performed outside the United States after December 31, 1971,

105 except in Canada, in the employ of an American employer, other than service that is considered

106 employment under the provisions of this Subsection (2) or the parallel provisions of another

107 state's law if:

108 (A)  the employer's principal place of business in the United States is located in this

109 state;

110 (B)  the employer has no place of business in the United States but is:

111 (I)  an individual who is a resident of this state;

112 (II)  a corporation that is organized under the laws of this state; or

113 (III)  a partnership or trust in which the number of partners or trustees who are residents

114 of this state is greater than the number who are residents of any one other state; or

115 (C)  none of the criteria of Subsections (2)(f)(i)(A) and (B) is met but:

116 (I)  the employer has elected coverage in this state; or

117 (II)  the employer fails to elect coverage in any state and the individual has filed a claim

118 for benefits based on that service under the law of this state.

119 (ii)  "American employer" for purposes of this Subsection (2) means a person who is:

120 (A)  an individual who is a resident of the United States;

- 4 -



12-08-04 11:46 AM H.B. 10

121 (B)  a partnership if 2/3 or more of the partners are residents of the United States;

122 (C)  a trust if all of the trustees are residents of the United States;

123 (D)  a corporation organized under the laws of the United States or of any state;

124 (E)  a limited liability company organized under the laws of the United States or of any

125 state;

126 (F)  a limited liability partnership organized under the laws of the United States or of

127 any state; or

128 (G)  a joint venture if 2/3 or more of the members are individuals, partnerships,

129 corporations, limited liability companies, or limited liability partnerships that qualify as

130 American employers.

131 (g)  The service is performed after December 31, 1971:

132 (i)  by an officer or member of the crew of an American vessel on or in connection with

133 the vessel; and

134 (ii)  the operating office from which the operations of the vessel, operating on navigable

135 waters within, or within and without, the United States, is ordinarily and regularly supervised,

136 managed, directed, and controlled within this state.

137 (h)  A tax with respect to the service in this state is required to be paid under any federal

138 law imposing a tax against which credit may be taken for contributions required to be paid into

139 a state unemployment fund or that, as a condition for full tax credit against the tax imposed by

140 the Federal Unemployment Tax Act, is required to be covered under this chapter.

141 (i) (i)  Notwithstanding Subsection 35A-4-205(1)(t), the service is performed:

142 (A)  as an agent-driver or commission-driver engaged in distributing meat products,

143 vegetable products, fruit products, bakery products, beverages other than milk, or laundry or

144 dry cleaning services, for the driver's principal; or

145 (B)  as a traveling or city salesman, other than as an agent-driver or commission-driver,

146 engaged on a full-time basis in the solicitation on behalf of and the transmission to the

147 salesman's principal, except for sideline sales activities on behalf of some other person, of

148 orders from wholesalers, retailers, contractors, or operators of hotels, restaurants, or other

149 similar establishments for merchandise for resale or supplies for use in their business

150 operations.

151 (ii)  The term "employment" as used in this Subsection (2) includes services described
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152 in Subsection (2)(i)(i) performed after December 31, 1971, only if:

153 (A)  the contract of service contemplates that substantially all of the services are to be

154 performed personally by the individual;

155 (B)  the individual does not have a substantial investment in facilities used in

156 connection with the performance of the services other than in facilities for transportation; and

157 (C)  the services are not in the nature of a single transaction that is not part of a

158 continuing relationship with the person for whom the services are performed.

159 (j)  The service is performed after December 31, 1977, by an individual in agricultural

160 labor as defined in Section 35A-4-206.

161 (k)  The service is domestic service performed after December 31, 1977, in a private

162 home, local college club, or local chapter of a college fraternity or sorority performed for a

163 person who paid cash remuneration of $1,000 or more during any calendar quarter in either the

164 current calendar year or the preceding calendar year to individuals employed in the domestic

165 service.

166 (3)  Services performed by an individual for wages or under any contract of hire,

167 written or oral, express or implied, are considered to be employment subject to this chapter,

168 unless it is shown to the satisfaction of the division that:

169 (a)  the individual is customarily engaged in an independently established trade,

170 occupation, profession, or business of the same nature as that involved in the contract of hire

171 for services; and

172 (b)  the individual has been and will continue to be free from control or direction over

173 the means of performance of those services, both under the individual's contract of hire and in

174 fact.

175 (4)  If an employer, consistent with a prior declaratory ruling or other formal

176 determination by the division, has treated an individual as independently established and it is

177 later determined that the individual is in fact an employee, the department may by rule provide

178 for waiver of the employer's retroactive liability for contributions with respect to wages paid to

179 the individual prior to the date of the division's later determination, except to the extent the

180 individual has filed a claim for benefits.

181 [(5)  Notwithstanding any other provisions of this chapter, and in accordance with rules

182 made by the department, if two or more related corporations concurrently employ the same
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183 individual and compensate the individual through a common paymaster that is one of the

184 corporations, each corporation:]

185 [(a)  is considered to have paid as remuneration to the individual only the amounts

186 actually disbursed by it to the individual; and]

187 [(b)  is not be considered to have paid as remuneration to the individual amounts

188 actually disbursed to the individual by another of the other related corporations.]

189 Section 2.  Section 35A-4-208 is amended to read:

190 35A-4-208.   Wages defined.

191 (1)  As used in this chapter, "wages" means wages as currently defined by Section

192 3306(b), Internal Revenue Code of 1986, with modifications, subtractions, and adjustments

193 provided in Subsections (2), (3), and (4).

194 (2) For purposes of Section 35A-4-303, "wages" does not include that amount paid to

195 an individual by an employer with respect to employment subject to this chapter that is  in

196 excess of 75% of the insured average fiscal year wage, rounded to the next higher multiple of

197 $100, during the fiscal year prior to the calendar year of the payment to the individual by the

198 individual’s employer on or after January 1, 1988.

199 (3) For the purpose of determining whether the successor employer during the calendar

200 year has paid remuneration to an individual with respect to employment equal to the applicable

201 taxable wages as defined by this Subsection (3), any remuneration with respect to employment

202 paid to the individual by a predecessor employer during the calendar year and prior to an

203 acquisition is considered to have been paid by a successor employer if:

204 (a)  the successor employer during any calendar year acquires [substantially all the

205 property used in a trade or business] the unemployment experience within the meaning of

206 Subsection 35A-4-303(8) or 35A-4-304(3) of a predecessor employer; and

207 (b)  immediately after the acquisition employs in the successor employer’s trade or

208 business an individual who immediately prior to the acquisition was employed in the trade or

209 business of the predecessor.

210 (4)  The remuneration paid to an individual by an employer with respect to employment

211 in another state, upon which contributions were required of the employer under the

212 unemployment compensation law of that state, shall be included as a part of the taxable wage

213 base defined in this section.
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214 (5) As used in this chapter, "wages" does not include:

215 (a)  the amount of any payment, including any amount paid by an employer for

216 insurance or annuities, or into a fund, to provide for a payment, made to, or on behalf of, an

217 employee or any of the employee’s dependents under a plan or system established by an

218 employer that makes provision for:

219 (i) (A)  the employer’s employees generally;

220 (B)  the employer’s employees generally and their dependents;

221 (C)  a class or classes of the employer’s employees; or

222 (D)  a class or classes of the employer’s employees and their dependents; and

223 (ii)  on account of:

224 (A)  sickness or accident disability, but, in the case of payments made to an employee

225 or any of the employee’s dependents Subsection [(6)] (5)(a)(i) excludes from wages only

226 payments that are received under a workers' compensation law;

227 (B)  medical or hospitalization expenses in connection with sickness or accident

228 disability; or

229 (C)  death;

230 (b)  any payment on account of sickness or accident disability, or medical or

231 hospitalization expenses in connection with sickness or accident disability, made by an

232 employer to, or on behalf of, an employee after the expiration of six calendar months following

233 the last calendar month in which the employee worked for the employer;

234 (c)  the payment by an employing unit, without deduction from the remuneration of the

235 individual in its employ, of the tax imposed upon an individual in its employ under Section

236 3101, Internal Revenue Code, with respect to domestic services performed in a private home of

237 the employer or for agricultural labor;

238 (d)  any payment made to, or on behalf of, an employee or the employee's beneficiary:

239 (i)  from or to a trust described in Section 401(a), Internal Revenue Code, that is exempt

240 from tax under Section 501(a), Internal Revenue Code, at the time of the payment, except for a

241 payment made to an employee of the trust as remuneration for services rendered as an

242 employee and not as a beneficiary of the trust;

243 (ii)  under or to an annuity plan that at the time of the payment is a plan described in

244 Section 403(a), Internal Revenue Code;
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245 (iii)  under a simplified employee pension, as defined in Section 408(k)(l), Internal

246 Revenue Code, other than any contributions described in Section 408(k)(6), Internal Revenue

247 Code;

248 (iv)  under or to an annuity contract described in Section 403(b), Internal Revenue

249 Code, except for a payment for the purchase of the contract that is made by reason of a salary

250 reduction agreement whether or not the agreement is evidenced by a written instrument;

251 (v)  under or to an exempt governmental deferred compensation plan as defined in

252 Section 3121(v)(3), Internal Revenue Code; or

253 (vi)  to supplement pension benefits under a plan or trust described in Subsections [(6)]

254 (5)(d)(i) through (v) to take into account a portion or all of the increase in the cost of living, as

255 determined by the Secretary of Labor, since retirement, but only if the supplemental payments

256 are under a plan that is treated as a welfare plan under Section 3(2)(B)(ii) of the Employee

257 Income Security Act of 1974; or

258 (e)  any payment made to, or on behalf of, an employee or the employee’s beneficiary

259 under a cafeteria plan within the meaning of Section 125, Internal Revenue Code, if the

260 payment would not be treated as wages under a cafeteria plan.

261 Section 3.  Section 35A-4-301 is amended to read:

262 35A-4-301.   Definitions.

263 As used in this part:

264 (1)  "Benefit cost rate" means benefit costs of all individuals paid in a calendar year, as

265 defined in Subsection (2), including the state's share of extended benefit costs, divided by the

266 total wages paid by all employers subject to contributions in the same calendar year, calculated

267 to four decimal places, disregarding the remaining fraction, if any.

268 (2)  "Benefit costs" means the net money payments made to individuals who were

269 employed by employers subject to contributions, excluding extended benefit costs, as provided

270 in this chapter with respect to unemployment.

271 (3)  "Computation date" means July 1 of any year, beginning July 1, 1984.

272 (4)  "Contribution year" means any calendar year beginning on January 1 and ending on

273 December 31.

274 [(5)  "Cut-off date" means February 15 with respect to contribution rates effective for

275 calendar years occurring after December 31, 1982.]
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276 [(6)] (5)  "Fiscal year" means the year beginning with July 1 of one year and ending

277 June 30 of the next year.  For example, fiscal year 1992 begins July 1, 1991, and ends June 30,

278 1992.

279 [(7)] (6)  "New employer" means any employer [other than a reopening employer,] who

280 has been an employer as defined in this chapter and whose account has been chargeable with

281 benefits for less than one fiscal year immediately preceding the computation date.

282 [(8)] (7)  "Payroll" means total wages.

283 [(9)] (8)  "Qualified employer" means any employer who was an employer as defined in

284 this chapter during each quarter of the prior fiscal year immediately preceding the computation

285 date.

286 [(10)] (9)  "Qualifying period" means the four fiscal years immediately preceding the

287 contribution year on or after January 1, 1985.  If four fiscal years of data are not available, the

288 qualifying period is the lesser number of fiscal years for which data are available, but not less

289 than one fiscal year.

290 [(11)] (10)  "Reserve" means that amount of money in the fund which has been

291 appropriated or is subject to appropriation by the Legislature, exclusive of moneys transferred

292 to the fund under the Federal Employment Security Administrative Financing Act of 1954, 42

293 U.S.C. 1101 et seq.

294 (11)  "Taxable wages" means all remuneration paid by an employer to employees for

295 insured work that is subject to unemployment insurance contributions.

296 (12)  "Total wages" means all remuneration paid by an employer to employees for

297 insured work.

298 (13)  "Unemployment experience" means all factors, including benefit costs and taxable

299 wages, which bear a direct relation to an employer's unemployment risk.

300 Section 4.  Section 35A-4-303 is amended to read:

301 35A-4-303.   Determination of contribution rates.

302 (1) (a)  On or before January 1 of each year beginning January 1, 1985, an employer's

303 basic contribution rate will be the same as the employer's benefit ratio, determined by dividing

304 the total benefit costs charged back to an employer during the immediately preceding four

305 fiscal years by the total taxable wages of the employer for the same time period, calculated to

306 four decimal places, disregarding the remaining fraction, if any.
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307 (b)  In calculating the basic contribution rate under Subsection (1)(a):

308 (i)  if four fiscal years of data are not available, the data of three fiscal years shall be

309 divided by the total taxable wages for the same time period;

310 (ii)  if three fiscal years of data are not available, the data of two fiscal years shall be

311 divided by the total taxable wages for the same time period; or

312 (iii)  if two fiscal years of data are not available, the data of one fiscal year shall be

313 divided by the total taxable wages for the same time period.

314 (2) (a)  On or before January 1 of each year beginning with January 1, 1985, all social

315 costs as defined in Subsection 35A-4-307(1) applicable to the immediately preceding four

316 fiscal years shall be divided by the total taxable wages of all employers subject to contributions

317 for the same time period, calculated to four decimal places, disregarding the remaining fraction,

318 if any.

319 (b)  In calculating the social contribution rate under Subsection (2)(a):

320 (i)  if four fiscal years of data are not available, the data of three fiscal years shall be

321 divided by the total taxable wages for the same time period; or

322 (ii)  if three fiscal years of data are not available, the data of two fiscal years shall be

323 divided by the total taxable wages for the same time period.

324 (c)  On or after January 1, 2000, the social contribution rate shall be:

325 (i)  set at 0.0010 for any rate year in which the reserve factor established in Subsection

326 (3)(c) is equal to or less than 1.0000; or

327 (ii)  calculated by dividing all social costs as defined in Subsection 35A-4-307(1)

328 applicable to the preceding four fiscal years by the total taxable wages of all employers subject

329 to contributions for the same time period, calculated to four decimal places, disregarding any

330 remaining fraction, for any rate year in which the reserve factor established in Subsection (3)(c)

331 is greater than 1.0000.

332 (d) (i)  The social contribution rate for the rate year beginning January 1, 2004, is set at

333 .003.

334 (ii)  On or after January 1, 2005, the social contribution rate shall be calculated by

335 dividing all social costs as defined in Subsection 35A-4-307(1) applicable to the preceding four

336 fiscal years by the total taxable wages of all employers subject to contributions for the same

337 period, calculated to four decimal places, disregarding any remaining fraction.
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338 (iii)  Notwithstanding Subsection (2)(d)(ii), the social contribution rate for only the rate

339 year beginning January 1, 2005, may not exceed .004.

340 (3) (a)  On or before January 1 of each year beginning with January 1, 1985, the reserve

341 factor shall be computed under Subsection (3)(b).  For purposes of computing the reserve

342 factor:

343 (i)  the five-year average benefit cost rate is calculated by:

344 (A)  determining the five highest benefit cost rates experienced in the 25 years ending

345 December 31 one year prior to the computation date;

346 (B)  adding together the rates determined under Subsection (3)(a)(i)(A); and

347 (C)  dividing the amount under Subsection (3)(a)(i)(B) by five, calculated to four

348 decimal places, disregarding the remaining fraction, if any;

349 (ii)  the minimum adequate reserve fund balance is calculated by:

350 (A)  multiplying the five-year average benefit cost rate by 1.5; and

351 (B)  multiplying the amount under Subsection (3)(a)(ii)(A) by total wages of the fiscal

352 year ending prior to the computation date, rounded to the nearest dollar;

353 (iii)  the maximum adequate reserve fund balance is calculated by:

354 (A)  multiplying the five-year average benefit cost rate by 2.0; and

355 (B)  multiplying the amount under Subsection (3)(a)(iii)(A) by the total wages used

356 under Subsection (3)(a)(ii)(B), rounded to the nearest dollar; and

357 (iv)  the computation date is the January 1 on which the reserve factor is calculated.

358 (b) (i)  The reserve factor is one if the actual reserve fund balance as of June 30

359 preceding the computation date is:

360 (A)  equal to or greater than the minimum adequate reserve fund balance; and

361 (B)  equal to or less than the maximum adequate reserve fund balance.

362 (ii)  If the actual reserve fund balance as of June 30 preceding the computation date is

363 less than the minimum adequate reserve fund balance, the reserve factor shall be the greater of:

364 (A)  2.0000 minus an amount equal to the actual reserve fund balance divided by the

365 minimum adequate reserve fund balance, calculated to four decimal places, disregarding the

366 remaining fraction, if any; or

367 (B)  the reserve factor calculated in the prior year.

368 (iii)  The reserve factor is 2.0000 if:
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369 (A)  the actual reserve fund balance as of June 30 preceding the computation date is:

370 (I)  insolvent; or

371 (II)  negative; or

372 (B)  there is an outstanding loan from the Federal Unemployment Account.

373 (iv)  If the actual reserve fund balance as of June 30 preceding the computation date is

374 more than the maximum adequate reserve fund balance, the reserve factor shall be calculated

375 by:

376 (A)  dividing the actual reserve fund balance by the maximum adequate reserve fund

377 balance, calculated to four decimal places, disregarding the remaining fraction, if any; and

378 (B)  subtracting the amount under Subsection (3)(b)(iv)(A) from 2.0000.

379 (c)  Beginning January 1, 2000, the division shall by administrative decision set the

380 reserve factor at a rate that shall sustain an adequate reserve.  For the purpose of setting the

381 reserve factor:

382 (i)  the adequate reserve is defined as between 17 and19 months of benefits at the

383 average of the five highest benefit cost rates in the last 25 years;

384 (ii)  the reserve factor shall be 1.0000 if the actual reserve fund balance as of June 30

385 preceding the computation date is determined to be an adequate reserve;

386 (iii)  the reserve factor will be set between 0.5000 and 1.0000 if the actual reserve fund

387 balance as of June 30 preceding the computation date is greater than the adequate reserve;

388 (iv)  the reserve factor will be set between 1.0000 and 1.5000 if the actual reserve fund

389 balance as of June 30 prior to the computation date is less than the adequate reserve;

390 (v)  if the actual reserve fund balance as of June 30 preceding the computation date is

391 insolvent or negative or if there is an outstanding loan from the Federal Unemployment

392 Account, the reserve factor will be set at 2.0000 until the actual reserve fund balance as of June

393 30 preceding the computation date is determined to be an adequate reserve;

394 (vi)  the reserve factor will be set on or before January 1 of each year; and

395 (vii)  monies made available to the state under Section 903 of the Social Security Act,

396 as amended, which are received on or after January 1, 2004, may not be considered in

397 establishing the reserve factor under this section for the rate year 2005 or any subsequent rate

398 year.

399 (4) (a)  Until January 1, 1995, an employer's overall contribution rate is the employer's
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400 basic contribution rate multiplied by the reserve factor, if there is a reserve factor, calculated to

401 four decimal places, disregarding any further fraction, plus the social contribution rate, and

402 rounded up to the next higher multiple of .10%, but not more than a maximum overall

403 contribution rate of 8.0% and not less than 1% for new employers.

404 (b)  On or after January 1, 1995, an employer's overall contribution rate is the

405 employer's basic contribution rate multiplied by the reserve factor, calculated to four decimal

406 places, disregarding any further fraction, plus the social contribution rate, and rounded to three

407 decimal places, disregarding any further fraction, if the fourth decimal place is .0004 or less, or

408 rounding up to the next higher number, if the fourth decimal place is .0005 or more, but not

409 more than a maximum overall contribution rate of 8.0% and not less than 1% for new

410 employers.

411 (c)  On or after January 1, 2000, an employer's overall contribution rate is the

412 employer's basic contribution rate multiplied by the reserve factor established according to

413 Subsection (3)(c), calculated to four decimal places, disregarding the remaining fraction, plus

414 the social contribution rate established according to Subsection (2)(c), and calculated to three

415 decimal places, disregarding the remaining fraction, but not more than a maximum overall

416 contribution rate of 8.0%, plus the applicable social contribution rate and not less than 1.1% for

417 new employers.

418 (d)  On or after January 1, 2004, an employer's overall contribution rate is the

419 employer's basic contribution rate multiplied by the reserve factor established according to

420 Subsection (3)(c), calculated to four decimal places, disregarding the remaining fraction, plus

421 the social contribution rate established according to Subsection (2)(d), and calculated to three

422 decimal places, disregarding the remaining fraction, but not more than a maximum overall

423 contribution rate of 9.0%, plus the applicable social contribution rate and not less than 1.1% for

424 new employers.

425 (e)  The overall contribution rate does not include the addition of any penalty applicable

426 to an employer as a result of delinquency in the payment of contributions as provided in

427 Subsection [(10)] (9).

428 (f)  The overall contribution rate does not include the addition of any penalty applicable

429 to an employer assessed a penalty rate under Subsection 35A-4-304(5)(a).

430 (5)  Except as provided in Subsection [(10)] (9), each new employer shall pay a
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431 contribution rate based on the average benefit cost rate experienced by employers of the major

432 industry as defined by department rule to which the new employer belongs, the basic

433 contribution rate to be determined as follows:

434 (a)  Except as provided in Subsection (5)(b), on or before January 1 of each year, the

435 basic contribution rate to be used in computing the employer's overall contribution rate is the

436 benefit cost rate which is the greater of:

437 (i)  the amount calculated by dividing the total benefit costs charged back to both active

438 and inactive employers of the same major industry for the last two fiscal years by the total

439 taxable wages paid by those employers that were paid during the same time period, computed

440 to four decimal places, disregarding the remaining fraction, if any; or

441 (ii)  1%.

442 (b)  If the major industrial classification assigned to a new employer is an industry for

443 which a benefit cost rate does not exist because the industry has not operated in the state or has

444 not been covered under this chapter, the employer's basic contribution rate shall be 5.4%.  This

445 basic contribution rate is used in computing the employer's overall contribution rate.

446 [(6) (a)  A reopening employer's basic contribution rate is the average overall

447 contribution rate for all employers in the state, but not less than 1%, until such time as the

448 reopening employer becomes a qualified employer as defined in Section 35A-4-301.]

449 [(b)  The average overall contribution rate for all employers in the state shall be defined

450 by rule.]

451 [(c)  The reopening employer is an employer that is not substantially related to or

452 affiliated with the predecessor employer and that acquires, for the purpose of reopening,

453 substantially all the assets of a business or operating component of a business that has been

454 closed or substantially closed for 90 days or more of its normal operating period immediately

455 prior to the acquisition.]

456 [(d)  A business or operating component of a business has been substantially closed if:]

457 [(i)  its normal production has been stopped;]

458 [(ii)  a majority of its workers have been laid off; and]

459 [(iii)  the services of remaining employees are devoted to the protection and disposition

460 of assets and inventory or administrative duties.]

461 [(7)] (6)  Notwithstanding any other provision of this chapter, and except as provided in
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462 Subsection [(8)] (7), if an employing unit that moves into this state is declared to be a qualified

463 employer because it has sufficient payroll and benefit cost experience under another state, a

464 rate shall be computed on the same basis as a rate is computed for all other employers subject

465 to this chapter if that unit furnishes adequate records on which to compute the rate.

466 [(8)] (7)  An employer who begins to operate in this state after having operated in

467 another state shall be assigned the maximum overall contribution rate until the employer

468 acquires sufficient experience in this state to be considered a "qualified employer" if the

469 employer is:

470 (a)  regularly engaged as a contractor in the construction, improvement, or repair of

471 buildings, roads, or other structures on lands;

472 (b)  generally regarded as being a construction contractor or a subcontractor specialized

473 in some aspect of construction; or

474 (c)  required to have a contractor's license or similar qualification under Title 58,

475 Chapter 55, Utah Construction Trades Licensing Act, or the equivalent in laws of another state.

476 [(9)] (8) (a)  If an employer[, other than a reopening employer,] acquires the business or

477 all or substantially all the assets of another employer and the other employer had discontinued

478 operations upon the acquisition or transfers its trade or business, or a portion of its trade or

479 business, under Subsection 35A-4-304(3)(a):

480 (i)  for purposes of determining and establishing the acquiring party's qualifications for

481 an experience rating classification, the payrolls of both employers during the qualifying period

482 shall be jointly considered in determining the period of liability with respect to:

483 (A)  the filing of contribution reports;

484 (B)  the payment of contributions; and

485 (C)  after January 1, 1985, the benefit costs of both employers; [and]

486 (ii)  the transferring employer shall be divested of the transferring employer's [payroll]

487 unemployment experience[.] provided the transferring employer had discontinued operations,

488 but only to the extent as defined under Subsection 35A-4-304(3)(c); and

489 (iii)  if an employer transfers its trade or business, or a portion of its trade or business,

490 as defined under Subsection 35A-4-304(3), the transferring employer may not be divested of its

491 employer's unemployment experience.

492 (b)  Any employing unit or prospective employing unit that acquires the [payroll]
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493 unemployment experience of an employer shall, for all purposes of this chapter, be an

494 employer as of the date of acquisition.

495 (c)  Notwithstanding Section 35A-4-310, when a transferring employer, as provided in

496 Subsection [(9)] (8)(a), is divested of the employer's [payroll] unemployment experience by

497 transferring all of the employer's business to another and by ceasing operations as of the date of

498 the transfer, the transferring employer shall cease to be an employer, as defined by this chapter,

499 as of the date of transfer.

500 [(10)] (9) (a)  A rate of less than 8% shall be effective January 1 of any contribution

501 year on or after January 1, 1985, but before January 1, 1988, and a rate of less than the

502 maximum overall contribution rate on or after January 1, 1988, only with respect to new

503 employers and to those qualified employers who, except for amounts due under division

504 determinations that have not become final, paid all contributions prescribed by the division

505 with respect to the four consecutive calendar quarters in the fiscal year immediately preceding

506 the computation date on or after January 1, 1985.

507 (b)  Notwithstanding Subsections (1), (5), (6), [(7),] and [(9)] (8), on or after January 1,

508 1988, any employer who fails to pay all contributions prescribed by the division with respect to

509 the four consecutive calendar quarters in the fiscal year immediately preceding the computation

510 date, except for amounts due under determinations that have not become final, shall pay a

511 contribution rate equal to the overall contribution rate determined under the experience rating

512 provisions of this chapter, plus a surcharge of 1% of wages.

513 (c)  Any employer who pays all required contributions shall, for the current contribution

514 year, be assigned a rate based upon the employer's own experience as provided under the

515 experience rating provisions of this chapter effective the first day of the calendar quarter in

516 which the payment was made.

517 (d)  Delinquency in filing contribution reports shall not be the basis for denial of a rate

518 less than the maximum contribution rate.

519 Section 5.  Section 35A-4-304 is repealed and reenacted to read:

520 35A-4-304.  Special provisions regarding transfers of unemployment experience

521 and assignment rates.

522 (1)  As used in this section:

523 (a)  "Knowingly" means having actual knowledge of or acting with deliberate ignorance
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524 or reckless disregard for the prohibition involved.

525 (b)  "Person" has the meaning given that term by Section 7701(a)(1) of the Internal

526 Revenue Code of 1986.

527 (c)  "Trade or business" includes the employer's workforce.

528 (d)  "Violate or attempt to violate" includes intent to evade, misrepresentation, or

529 willful nondisclosure.

530 (2)  Notwithstanding any other provision of this chapter, Subsections (3) and (4) shall

531 apply regarding assignment of rates and transfers of unemployment experience.

532 (3) (a)  If an employer transfers its trade or business, or a portion of its trade or

533 business, to another employer and, at the time of the transfer, there is common ownership,

534 management, or control of the employers, then the unemployment experience attributable to

535 each employer shall be combined into a common experience rate calculation.

536 (b)  The contribution rates of the employers shall be recalculated and made effective

537 upon the date of the transfer of trade or business as determined by division rule in accordance

538 with Title 63, Chapter 46a, Utah Administrative Rulemaking Act.

539 (c) (i)  If one or more of the employers is a qualified employer at the time of the

540 transfer, then all employing units that are party to a transfer described in Subsection (3)(a) of

541 this section shall be assigned an overall contribution rate under Subsection 35A-4-303(4)(d),

542 using combined unemployment experience rating factors, for the rate year during which the

543 transfer occurred and for the subsequent three rate years.

544 (ii)  If none of the employing units is a qualified employer at the time of the transfer,

545 then all employing units that are a party to the transfer described in Subsection (3)(a) shall be

546 assigned the highest overall contribution rate applicable at the time of the transfer to any

547 employer who is a party to the acquisition for the rate year during which the transfer occurred

548 and for subsequent rate years until the time when one or more of the employing units is a

549 qualified employer.

550 (iii)  Once one or more employing units described in Subsection (3)(c)(ii) is a qualified

551 employer, all the employing units shall be assigned an overall rate under Subsection

552 35A-4-303(4)(d), using combined unemployment experience rating factors for subsequent rate

553 years, not to exceed three years following the year of the transfer.

554 (d)  The transfer of some or all of an employer's workforce to another employer shall be
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555 considered a transfer of its trade or business when, as the result of the transfer, the transferring

556 employer no longer performs trade or business with respect to the transferred workforce, and

557 the trade or business is now performed by the employer to whom the workforce is transferred.

558 (4) (a)  Whenever a person is not an employer under this chapter at the time it acquires

559 the trade or business of an employer, the unemployment experience of the acquired business

560 shall not be transferred to that person if the division finds that the person acquired the business

561 solely or primarily for the purpose of obtaining a lower rate of contributions.

562 (b)  The person shall be assigned the applicable new employer rate under Subsection

563 35A-4-303(5).

564 (c)  In determining whether the business was acquired solely or primarily for the

565 purpose of obtaining a lower rate of contributions, the division shall use objective factors

566 which may include:

567 (i)  the cost of acquiring the business;

568 (ii)  whether the person continued the business enterprise of the acquired business;

569 (iii)  how long the business enterprise was continued; or

570 (iv)  whether a substantial number of new employees were hired for performance of

571 duties unrelated to the business activity conducted prior to acquisition.

572 (5) (a)  If a person knowingly violates or attempts to violate Subsection (3) or (4) or any

573 other provision of this chapter related to determining the assignment of a contribution rate, or if

574 a person knowingly advises another person in a way that results in a violation of any of those

575 subsections or provisions, the person is subject to the following penalties:

576 (i) (A)  If the person is an employer, then the employer shall be assigned an overall

577 contribution rate of 5.4% for the rate year during which the violation or attempted violation

578 occurred and for the subsequent rate year.

579 (B)  If the person's business is already at 5.4% for any year, or if the amount of increase

580 in the person's rate would be less than 2% for that year, then a penalty surcharge of

581 contributions of 2% of taxable wages shall be imposed for the rate year during which the

582 violation or attempted violation occurred and for the subsequent rate year.

583 (ii) (A)  If the person is not an employer, the person shall be subject to a civil penalty of

584 not more than $5,000.

585 (B)  The fine shall be deposited in the penalty and interest account established under
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586 Section 35A-4-506.

587 (b) (i)  In addition to the penalty imposed by Subsection (5)(a), a violation of this

588 section may be prosecuted as unemployment insurance fraud.

589 (ii)  The determination of the degree of an offense shall be measured by the total value

590 of all contributions avoided or reduced or contributions sought to be avoided or reduced by the

591 unlawful conduct as applied to the degrees listed under Subsection 76-8-1301(2)(a).

592 (6)  In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the

593 division shall make rules to identify the transfer or acquisition of a business for purposes of this

594 section.

595 (7)  This section shall be interpreted and applied in a manner that meets the minimum

596 requirements contained in any guidance or regulations issued by the United States Department

597 of Labor.

598 Section 6.  Effective date.

599 If approved by two-thirds of all the members elected to each house, this bill takes effect

600 upon approval by the governor, or the day following the constitutional time limit of Utah

601 Constitution Article VII, Section 8, without the governor's signature, or in the case of a veto,

602 the date of veto override.

Legislative Review Note
as of  12-7-04  8:42 AM

Based on a limited legal review, this legislation has not been determined to have a high
probability of being held unconstitutional.

Office of Legislative Research and General Counsel

Interim Committee Note
as of 12-08-04 11:46 AM

The Workforce Services and Community and Economic Development Interim Committee
recommended this bill.
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