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LONGTITLE
General Description:

Thisbill renumbers the Utah Procurement Code.
Highlighted Provisions:

Thisbill:

H.B. 19

» renumbers the Utah Procurement Code to comply with current numbering practices;

and
» makestechnical changes.

Monies Appropriated in thisBill:
None

Other Special Clauses:
None

Utah Code Sections Affected:

AMENDS:
7-1-323, as enacted by Chapter 49, Laws of Utah 1995
10-3-1304, aslast amended by Chapter 92, Laws of Utah 1998
10-3-1305, as last amended by Chapter 92, Laws of Utah 1998
10-7-87, as enacted by Chapter 32, Laws of Utah 1992
11-37-101, aslast amended by Chapter 90, Laws of Utah 2004
11-39-107, as enacted by Chapter 259, Laws of Utah 2003
14-1-18, as enacted by Chapter 218, Laws of Utah 1987
17-15-24, as enacted by Chapter 32, Laws of Utah 1992
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17-16a-4, aslast amended by Chapter 92, Laws of Utah 1998
17A-1-801, as enacted by Chapter 123, Laws of Utah 1997
17A-2-328, as last amended by Chapter 365, Laws of Utah 1999
26-8a-405.2, as last amended by Chapter 277, Laws of Utah 2004
26A-1-108.7, as enacted by Chapter 32, Laws of Utah 1992
53A-20-101, as last amended by Chapters 86 and 123, Laws of Utah 2000
63A-5-208, as last amended by Chapter 347, Laws of Utah 2004
63B-2-102, as enacted by Chapter 304, Laws of Utah 1993
63B-3-102, as last amended by Chapter 171, Laws of Utah 2003
63B-4-102, as last amended by Chapter 171, Laws of Utah 2003
63B-5-102, as last amended by Chapter 391, Laws of Utah 1997
63B-6-102, as last amended by Chapter 199, Laws of Utah 2002
63B-6-402, as enacted by Chapter 391, Laws of Utah 1997
63B-7-102, as last amended by Chapter 327, Laws of Utah 2000
63B-7-402, as enacted by Chapter 67, Laws of Utah 1998
63B-8-102, as enacted by Chapter 309, Laws of Utah 1999
63B-8-402, as last amended by Chapter 327, Laws of Utah 2000
63B-9-103, as last amended by Chapter 233, Laws of Utah 2003
63B-11-202, as enacted by Chapter 252, Laws of Utah 2002
67-16-4, as last amended by Chapter 276, Laws of Utah 2000
67-16-5, as last amended by Chapters 13 and 92, Laws of Utah 1998
67-16-5.3, as enacted by Chapter 108, Laws of Utah 2000
67-16-6, as last amended by Chapter 92, Laws of Utah 1998
72-6-107, as last amended by Chapter 28, Laws of Utah 2001
73-10-27, as last amended by Chapter 365, Laws of Utah 1999

RENUMBERS AND AMENDS:

63-56-101, (Renumbered from 63-56-1, as enacted by Chapter 75, Laws of Utah 1980)
63-56-102, (Renumbered from 63-56-2, as last amended by Chapter 80, Laws of Utah

63-56-103, (Renumbered from 63-56-3, as last amended by Chapter 365, Laws of Utah
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63-56-104, (Renumbered from 63-56-4, as last amended by Chapter 252, Laws of Utah
1997)

63-56-105, (Renumbered from 63-56-5, as last amended by Chapters 159 and 178,
Laws of Utah 2002)

63-56-201, (Renumbered from 63-56-6, as last amended by Chapter 36, Laws of Utah
2003)

63-56-202, (Renumbered from 63-56-7, as last amended by Chapter 232, Laws of Utah
1993)

63-56-203, (Renumbered from 63-56-8, as last amended by Chapter 252, Laws of Utah
1997)

63-56-204, (Renumbered from 63-56-9, as last amended by Chapter 35, Laws of Utah
2004)

63-56-205, (Renumbered from 63-56-10, as enacted by Chapter 75, Laws of Utah 1980)

63-56-206, (Renumbered from 63-56-11, as last amended by Chapter 252, Laws of
Utah 1997)

63-56-207, (Renumbered from 63-56-13, as last amended by Chapter 35, Laws of Utah
2004)

63-56-208, (Renumbered from 63-56-14, as last amended by Chapter 232, Laws of
Utah 1993)

63-56-209, (Renumbered from 63-56-15, as enacted by Chapter 75, Laws of Utah 1980)

63-56-301, (Renumbered from 63-56-16, as enacted by Chapter 75, Laws of Utah 1980)

63-56-302, (Renumbered from 63-56-17, as enacted by Chapter 75, Laws of Utah 1980)

63-56-303, (Renumbered from 63-56-19, as enacted by Chapter 75, Laws of Utah 1980)

63-56-401, (Renumbered from 63-56-20, as last amended by Chapter 142, Laws of
Utah 1998)

63-56-402, (Renumbered from 63-56-20.1, as enacted by Chapter 305, Laws of Utah
2001)

63-56-403, (Renumbered from 63-56-20.3, as enacted by Chapter 32, Laws of Utah
1992)

63-56-404, (Renumbered from 63-56-20.5, as last amended by Chapter 2, Laws of Utah
1988, Second Special Session)
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63-56-405, (Renumbered from 63-56-20.6, as enacted by Chapter 2, Laws of Utah
1988, Second Special Session)

63-56-406, (Renumbered from 63-56-20.7, as last amended by Chapter 13, Laws of
Utah 1998)

63-56-407, (Renumbered from 63-56-20.8, as enacted by Chapter 114, Laws of Utah
1996)

63-56-408, (Renumbered from 63-56-21, as last amended by Chapter 232, Laws of
Utah 1993)

63-56-409, (Renumbered from 63-56-22, as enacted by Chapter 75, Laws of Utah 1980)

63-56-410, (Renumbered from 63-56-23, as last amended by Chapter 342, Laws of
Utah 1998)

63-56-411, (Renumbered from 63-56-24, as enacted by Chapter 75, Laws of Utah 1980)

63-56-412, (Renumbered from 63-56-25, as enacted by Chapter 75, Laws of Utah 1980)

63-56-413, (Renumbered from 63-56-26, as enacted by Chapter 75, Laws of Utah 1980)

63-56-414, (Renumbered from 63-56-27, as enacted by Chapter 75, Laws of Utah 1980)

63-56-415, (Renumbered from 63-56-28, as |last amended by Chapter 259, Laws of
Utah 1981)

63-56-416, (Renumbered from 63-56-29, as enacted by Chapter 75, Laws of Utah 1980)

63-56-417, (Renumbered from 63-56-30, as enacted by Chapter 75, Laws of Utah 1980)

63-56-418, (Renumbered from 63-56-31, as enacted by Chapter 75, Laws of Utah 1980)

63-56-419, (Renumbered from 63-56-32, as enacted by Chapter 75, Laws of Utah 1980)

63-56-420, (Renumbered from 63-56-33, as enacted by Chapter 75, Laws of Utah 1980)

63-56-421, (Renumbered from 63-56-34, as last amended by Chapter 259, Laws of
Utah 1991)

63-56-422, (Renumbered from 63-56-35.5, as last amended by Chapter 178, Laws of
Utah 1986)

63-56-423, (Renumbered from 63-56-35.6, as enacted by Chapter 201, Laws of Utah
1985)

63-56-424, (Renumbered from 63-56-35.7, as last amended by Chapter 232, Laws of
Utah 1993)

63-56-425, (Renumbered from 63-56-35.8, as last amended by Chapter 135, Laws of
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Utah 1993)

63-56-501, (Renumbered from 63-56-36, as last amended by Chapter 167, Laws of
Utah 2004)

63-56-502, (Renumbered from 63-56-36.1, as last amended by Chapter 167, Laws of
Utah 2004)

63-56-503, (Renumbered from 63-56-37, as last amended by Chapter 80, Laws of Utah
2002)

63-56-504, (Renumbered from 63-56-38, as last amended by Chapter 80, Laws of Utah
2002)

63-56-505 (Effective 05/01/05), (Renumbered from 63-56-38.1 (Effective 05/01/05), as
last amended by Chapters 30 and 250, Laws of Utah 2004)

63-56-506, (Renumbered from 63-56-39, as enacted by Chapter 75, Laws of Utah 1980)

63-56-601, (Renumbered from 63-56-40, as enacted by Chapter 75, Laws of Utah 1980)

63-56-602, (Renumbered from 63-56-41, as enacted by Chapter 75, Laws of Utah 1980)

63-56-701, (Renumbered from 63-56-42, as enacted by Chapter 75, Laws of Utah 1980)

63-56-702, (Renumbered from 63-56-43, as enacted by Chapter 75, Laws of Utah 1980)

63-56-703, (Renumbered from 63-56-43.1, as enacted by Chapter 89, Laws of Utah
1997)

63-56-704, (Renumbered from 63-56-44, as enacted by Chapter 75, Laws of Utah 1980)

63-56-705, (Renumbered from 63-56-44.5, as enacted by Chapter 21, Laws of Utah
2000)

63-56-801, (Renumbered from 63-56-45, as enacted by Chapter 75, Laws of Utah 1980)

63-56-802, (Renumbered from 63-56-46, as last amended by Chapter 92, Laws of Utah
1987)

63-56-803, (Renumbered from 63-56-47, as last amended by Chapter 178, Laws of
Utah 2002)

63-56-804, (Renumbered from 63-56-48, as enacted by Chapter 75, Laws of Utah 1980)

63-56-805, (Renumbered from 63-56-49, as enacted by Chapter 75, Laws of Utah 1980)

63-56-806, (Renumbered from 63-56-50, as enacted by Chapter 75, Laws of Utah 1980)

63-56-807, (Renumbered from 63-56-51, as last amended by Chapter 243, Laws of
Utah 1996)
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63-56-808, (Renumbered from 63-56-52, as enacted by Chapter 75, Laws of Utah 1980)

63-56-809, (Renumbered from 63-56-53, as enacted by Chapter 75, Laws of Utah 1980)

63-56-810, (Renumbered from 63-56-54, as enacted by Chapter 75, Laws of Utah 1980)

63-56-811, (Renumbered from 63-56-55, as enacted by Chapter 75, Laws of Utah 1980)

63-56-812, (Renumbered from 63-56-56, as enacted by Chapter 75, Laws of Utah 1980)

63-56-813, (Renumbered from 63-56-57, as enacted by Chapter 75, Laws of Utah 1980)

63-56-814, (Renumbered from 63-56-58, as last amended by Chapter 47, Laws of Utah
1986)

63-56-815, (Renumbered from 63-56-59, as last amended by Chapter 267, Laws of
Utah 2004)

63-56-816, (Renumbered from 63-56-60, as last amended by Chapter 92, Laws of Utah
1987)

63-56-817, (Renumbered from 63-56-61, as last amended by Chapter 259, Laws of
Utah 1981)

63-56-818, (Renumbered from 63-56-62, as enacted by Chapter 75, Laws of Utah 1980)

63-56-819, (Renumbered from 63-56-63, as enacted by Chapter 75, Laws of Utah 1980)

63-56-820, (Renumbered from 63-56-64, as last amended by Chapter 79, Laws of Utah
1989)

63-56-901, (Renumbered from 63-56-65, as enacted by Chapter 75, Laws of Utah 1980)

63-56-902, (Renumbered from 63-56-66, as enacted by Chapter 75, Laws of Utah 1980)

63-56-903, (Renumbered from 63-56-67, as enacted by Chapter 75, Laws of Utah 1980)

63-56-904, (Renumbered from 63-56-68, as enacted by Chapter 75, Laws of Utah 1980)

63-56-905, (Renumbered from 63-56-69, as last amended by Chapter 92, Laws of Utah
1987)

63-56-906, (Renumbered from 63-56-70, as enacted by Chapter 75, Laws of Utah 1980)

63-56-907, (Renumbered from 63-56-71, as enacted by Chapter 75, Laws of Utah 1980)

63-56-1001, (Renumbered from 63-56-72, as enacted by Chapter 75, Laws of Utah
1980)

63-56-1002, (Renumbered from 63-56-73, as enacted by Chapter 75, Laws of Utah
1980)
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Be it enacted by the Legislature of the state of Utah:

Section 1. Section 7-1-323 is amended to read:

7-1-323. Regulation of inter state operations -- Coordination of efforts.

(1) The commissioner may:

() examine, supervise, and regulate a branch operated in this state by a depository
institution chartered by another state and take any action or issue any order with regard to that
branch;

(b) examine, supervise, and regulate a branch operated in another state by a depository
institution chartered by this state and take any action or issue any order with regard to that
branch; and

(c) coordinate these activities with any other state or federal agency that shares
jurisdiction over the institution.

(2) The commissioner may coordinate the examination, supervision, and regulation of
any depository institution chartered by this state with the examination, supervision, and
regulation of an affiliated depository institution operating in another state.

(3) The commissioner may take any reasonable and lawful action in furtherance of
coordinating the regulation of interstate operations, including:

(d) negotiating and entering into cooperative agreements with an agency of another
state or of the federal government;

(b) sharing information and reports in accordance with Section 7-1-802 with an agency
that shares jurisdiction over the ingtitution;

(c) accepting as sufficient, if appropriate, examination reports and other information
compiled or generated by or for an agency that shares jurisdiction over the institution;

(d) contracting with an agency that shares jurisdiction over the institution to engage the
services of its examiners at a reasonable rate of compensation;

(e) offering the services of the department's examiners at a reasonabl e rate of
compensation to an agency that shares jurisdiction over the institution;

(f) collecting fees on behalf of, or receiving payment of fees through, an agency that
shares jurisdiction over the institution; and

(g) cooperating in any other way with other supervisory agencies and professional
associations to promote the efficient, safe, and sound operation and regulation of interstate
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depository institution activities, including the formulation of interstate examination policies
and procedures and the drafting of model laws, rules, and agreements.

(4) A contract between the department and an agency that sharesjurisdiction over a
depository institution to provide examinersto aid in interstate examination and regulation is
considered a sole source contract under Section [63-56-23] 63-56-410.

Section 2. Section 10-3-1304 is amended to read:

10-3-1304. Useof officefor personal benefit prohibited.

(1) Asusedin this section, "economic benefit tantamount to a gift" includes:

() aloan at an interest rate that is substantially lower than the commercial rate then
currently prevalent for similar loans; and

(b) compensation received for private services rendered at a rate substantially
exceeding the fair market value of the services.

(2) It isan offense for an elected or appointed officer or municipal employee, under
circumstances not amounting to a violation of Section [63-56-72] 63-56-1001 or 76-8-105, to:

(a) disclose or improperly use private, controlled, or protected information acquired by
reason of his official position or in the course of official dutiesin order to further substantially
the officer's or employee's personal economic interest or to secure special privileges or
exemptions for himself or others;

(b) use or attempt to use his official position to:

(i) further substantially the officer's or employee's personal economic interest; or

(i) secure special privileges for himself or others; or

(c) knowingly receive, accept, take, seek, or solicit, directly or indirectly, for himself or
another a gift of substantial value or a substantial economic benefit tantamount to a gift that:

(i) would tend improperly to influence a reasonable person in the person's position to
depart from the faithful and impartial discharge of the person’s public duties; or

(i) the person knows or that a reasonable person in that position should know under
the circumstances is primarily for the purpose of rewarding the person for official action taken.

(3) Subsection (2)(c) does not apply to:

(&) an occasional nonpecuniary gift having a value of less than $50;

(b) an award publicly presented in recognition of public services,

(c) any bonafide loan made in the ordinary course of business; or
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(d) apolitical campaign contribution.

Section 3. Section 10-3-1305 is amended to read:

10-3-1305. Compensation for assistance in transaction involving municipality --
Public disclosure and filing required.

(1) Asusedinthissection, "municipal body" means any public board, commission,
committee, or other public group organized to make public policy decisions or to advise
persons who make public policy decisions.

(2) It isan offense for an elected officer, or appointed officer, who is a member of a
public body, under circumstances not amounting to aviolation of Section [63-56-72]
63-56-1001 or 76-8-105, to receive or agree to receive compensation for assisting any person or
business entity in any transaction involving the municipality in which heis an officer unless he:

(a) fileswith the mayor a sworn statement giving the information required by this
section; and

(b) discloses the information required by Subsection (5) in an open meeting to the
members of the body of which heisamember immediately before the discussion.

(3) It isan offense for an appointed officer who is not a member of a public body or a
municipa employee to receive or agree to receive compensation for assisting any person or
business entity in any transaction involving the municipality by which he is employed unless
the officer or employee:

(a) fileswith the mayor a sworn statement giving the information required by this
section; and

(b) discloses the information required by Subsection (5) to:

(i) hisimmediate supervisor; and

(it) any other municipal officer or employee who may rely upon the employee's
representations in evaluating or approving the transaction.

(4) (&) The officer or employee shall file the statement required to be filed by this
section ten days before the date of any agreement between the elected or appointed officer or
municipal employee and the person or business entity being assisted or ten days before the
receipt of compensation by the officer or employee, whichever is earlier.

(b) The statement is public information and shall be available for examination by the
public.



276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306

H.B. 19 12-10-04 1:10 PM

(5) The statement and disclosure shall contain:

(a) the name and address of the officer or municipal employee;

(b) the name and address of the person or business entity being or to be assisted or in
which the appointed or elected official or municipal employee has a substantial interest; and

(c) abrief description of the transaction as to which serviceisrendered or isto be
rendered and of the nature of the service performed or to be performed.

Section 4. Section 10-7-87 is amended to read:

10-7-87. Procurement -- Use of recycled goods.

The procurement officer or other person responsible for purchasing supplies for each
municipality shall:

(1) maintain for reference a copy of the current listing of recycled items available on
state contracts as issued by the chief procurement officer under Section [63-56-9] 63-56-204;
and

(2) giverecycled items consideration when inviting bids and purchasing supplies, in
compliance with Section 11-37-101.

Section 5. Section 11-37-101 is amended to read:

11-37-101. Definition -- Procurement -- Use of recycled goods.

(1) "Local government entity" means:

(8 municipalities, cities, and counties,

(b) entities created under Title 26A, Chapter 1, Local Health Departments; and

(c) political subdivisions created by cities or counties, including entities created under:

(i) Title9, Chapter 4, Part 9, Utah Housing Corporation Act; and

(if) Title 11, Chapter 13, Interlocal Cooperation Act.

(2) The procurement officer or other person responsible for purchasing supplies for
each local government entity shall:

(&) maintain for reference a copy of the current listing of recycled items available on
state contract as issued by the chief procurement officer under Section [63-56-9] 63-56-204;
and

(b) giverecycled items consideration when inviting bids and purchasing supplies.

Section 6. Section 11-39-107 is amended to read:

11-39-107. Procurement code.

-10-
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(1) This chapter may not be construed to:

(a) prohibit acounty legidative body from adopting the procedures of the procurement
code; or

(b) limit the application of the procurement code to a specia district or local district.

(2) (@ In seeking bids and awarding a contract for a building improvement or public
works project, a county legidlative body may elect to follow the provisions of the procurement
code, as the county legidlative body considers appropriate under the circumstances, for
specification preparation, source selection, or contract formation.

(b) A county legidative body's election to adopt the procedures of the procurement
code may not excuse the county from complying with the requirements to award a contract for
work in excess of the bid limit and to publish notice of the intent to award.

(c) An éelection under Subsection (2)(a) may be made on a case-by-case basis, unless
the county has previously adopted the procurement code as permitted by Subsection [63-56-2]
63-56-102(3)(€).

(d) The county legidative body shall:

(i) make each election under Subsection (2)(a) in an open meeting; and

(i1) specify initsaction the portions of the procurement code to be followed.

(3) If the estimated cost of the building improvement or public works project proposed
by a special district or local district exceeds the bid limit, the legislative body of the special
district or local district may, if it determines to proceed with the building improvement or
public works project, use the competitive procurement procedures of the procurement codein
place of the comparable provisions of this chapter.

Section 7. Section 14-1-18 is amended to read:

14-1-18. Definitions-- Application of Procurement Codeto payment and
per formance bonds.

(1) (@) For purposes of this chapter, "political subdivision” means any county, city,
town, school district, public transit district, special district, redevelopment agency, public
corporation, institution of higher education of the state, public agency of any political
subdivision, and, to the extent provided by law, any other entity which expends public funds
for construction.

(b) For purposes of applying Section [63-56-38] 63-56-504 to a political subdivision,

-11-



338
339

341
342

345
346
347

349
350
351
352
353
354
355
356
357
358
359
360
361
362
363
364
365
366
367
368

H.B. 19 12-10-04 1:10 PM

"state" includes "political subdivision."

(2) Section [63-56-38] 63-56-504 appliesto all contracts for the construction,
alteration, or repair of any public building or public work of the state or a political subdivision
of the state.

Section 8. Section 17-15-24 is amended to read:

17-15-24. Procurement -- Use of recycled goods.

The procurement officer or other person responsible for purchasing supplies for each
county and each entity created by a county or joined by a county shall:

(1) maintain for reference a copy of the current listing of recycled items available on a
state contract as issued by the chief procurement officer appointed under Section [63-56-9]
63-56-204; and

(2) giverecycled items consideration when inviting bids and purchasing supplies, in
compliance with Section 11-37-101.

Section 9. Section 17-16a-4 is amended to read:

17-16a-4. Prohibited use of official position.

(1) Itisan offensefor an elected or appointed officer, under circumstances not
amounting to aviolation of Section [63-56-72] 63-56-1001 or 76-8-105, to:

(a) disclose confidential information acquired by reason of his official position or use
that information to secure specia privileges or exemptions for himself or others;

(b) use or attempt to use his official position to secure specia privileges for himself or
others; or

(c) knowingly receive, accept, take, seek or solicit, directly or indirectly, any gift or
loan for himself or another if the gift or loan tends to influence him in the discharge of his
official duties.

(2) Thissectionisinapplicable to:

(&) an occasional nonpecuniary gift having a value of less than $50;

(b) an award publicly presented,

(c) any bonafide loan made in the ordinary course of business; or

(d) political campaign contributions actually used in a political campaign.

Section 10. Section 17A-1-801 is amended to read:

17A-1-801. Hiring of professional architect, engineer, or surveyor.

-12 -
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Notwithstanding Subsection [63-56-2] 63-56-102(3)(d), each specia district board that
engages the services of a professional architect, engineer, or surveyor and considers more than
one such professional for the engagement:

(1) shall consider, as aminimum, in the selection process:

(@) the gqualifications, experience, and background of each firm submitting a proposal;

(b) the specific individuals assigned to the project and the time commitments of each to
the project; and

(c) the project schedule and the approach to the project that the firm will take; and

(2) may engage the services of a professional architect, engineer, or surveyor based on
the criteria under Subsection (1) rather than solely on lowest cost.

Section 11. Section 17A-2-328 is amended to read:

17A-2-328. Powersof municipalities-- Collection -- System for collection,
retention, and disposition of storm and flood water s -- Power of district to make contracts
-- Retainage.

(2) (a) If animprovement district under this part contracts with a municipality to supply
sewage treatment or disposal service, the municipality's legislative body may:

(i) impose an appropriate service charge to each party connected with the
municipality's sewer system for the services provided by the improvement district, as the
municipality's legislative body considers reasonable and proper; and

(if) require industrial and commercial establishments to pretreat certain wastes and
sewage when the wastes and sewage would otherwise impose an unreasonable burden upon the
collection system or the treatment facility of the improvement district.

(b) If the municipality operates a waterworks system, the charge under Subsection
(D(a(i) may be combined with the charge made for water furnished by the water system and
may be collected and the collection thereof secured in the same manner as that specified in
Section 10-8-38.

(2) (8 Animprovement district acquiring a system for the collection, retention, and
disposition of storm and flood waters may contract with a municipality or other political
subdivision or a person, firm, or corporation for the collection of storm and flood waters by any
of the contracting parties.

(b) Some or all of the parties to a contract under Subsection (2)(a) may agreeto joint

-13-
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acquisition, ownership, construction, operation, or maintenance of all or part of the system for
the collection of storm and flood waters.

(c) (i) Inexercising the power to acquire and operate a system for the collection of
storm and flood waters, an improvement district may contract for the construction of storm
sewers, drainage channels, dams, dikes, levees, reservoirs, and other pertinent improvements.

(i) Asaloca public procurement unit as defined in Subsection [63-56-5]
63-56-105(14), each improvement district contracting as provided in Subsection (2)(c)(i) shall
comply with the provisions applicable to local public procurement units under Title 63,
Chapter 56, Utah Procurement Code.

(3) If any payment on a contract with a private person, firm, or corporation to construct
storm sewers, drainage canals, dams, dikes, levees, reservoirs, and other pertinent
improvementsis retained or withheld, it shall be retained or withheld and rel eased as provided
in Section 13-8-5.

Section 12. Section 26-8a-405.2 is amended to read:

26-8a-405.2. Selection of provider -- Public bid -- Public convenience and
necessity.

(1) (&) A poalitical subdivision may contract with an applicant approved under Section
26-8a-404 to provide 911 ambulance or paramedic services for the geographic service area that
is approved by the department in accordance with Subsection (2), if the political subdivision
complies with the provisions of this section.

(b) The provisions of this section and Section 26-8a-405.1 do not require a political
subdivision to issue arequest for proposal for ambulance or paramedic services. If apolitical
subdivision does not contract with an applicant in accordance with this section, the provisions
of Sections 26-8a-406 through 26-8a-409 apply to the issuance of alicense for ambulance or
paramedic services in the geographic service areathat is within the boundaries of the political
subdivision.

(c) (i) For purposes of this Subsection (1)(c):

(A) "local district" and "county service ared’ are defined in Subsection
26-8a-405.1(2)(b)(iii);

(B) "participating municipality" means acity or town whose areais partly or entirely
included within a county service area or local district; and
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(C) "participating county" means a county whose unincorporated areais partly or
entirely included within a county service area or local district.

(if) A participating municipality or participating county may contract with a provider
for 911 ambulance or paramedic service as provided in this section.

(iii) If the participating municipality or participating county contracts with a provider
for 911 ambulance or paramedic services under this section:

(A) the county service areaor local district is not obligated to provide the ambulance or
paramedic services that are included in the contract between the participating municipality or
the participating county and the 911 ambulance or paramedic provider;

(B) the county service areaand local district may impose taxes and obligations within
the county service area or local district in the same manner asif the participating municipality
or participating county were receiving al services offered by the local district or county service
area; and

(C) the participating municipality's and participating county's obligations to the local
district or county service area are not diminished.

(2) (&) The political subdivision shall submit the request for proposal and the exclusive
geographic service area to be included in the request for proposal to the department for
approval prior to issuing the request for proposal. The department shall approve the request for
proposal and the exclusive geographic service area:

(i) unlessthe geographic service area creates an orphaned area; and

(if) in accordance with Subsections (2)(b) and (c).

(b) The exclusive geographic service area may:

(i) include the entire geographic service areathat is within the political subdivision's
boundaries;

(i) includeislands within or adjacent to other peripheral areas not included in the
political subdivision that governs the geographic service area; or

(i) exclude portions of the geographic service area within the political subdivision's
boundaries if another political subdivision or licensed provider agrees to include the excluded
areawithin their license.

(c) The proposed geographic service areafor 911 ambulance or paramedic service must
demonstrate that non-911 ambulance or paramedic service will be provided in the geographic
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service areq, either by the current provider, the applicant, or some other method acceptable to
the department. The department may consider the effect of the proposed geographic service
area on the costs to the non-911 provider and that provider's ability to provide only non-911
services in the proposed area.

(3) (a) (1) A political subdivision may select an applicant approved by the department
under Section 26-8a-404 to provide 911 ambulance or paramedic services by contract let to the
lowest, responsive, and responsible bidder after publication of notice at least once aweek for
three consecutive weeks in a newspaper of general circulation published in the county, or if
there is no such newspaper, then after posting such notice for at least 20 daysin at least five
public placesin the county.

(if) The applicants who are approved under Section 26-8a-405 and who are selected
under Subsection (3)(a)(i) may be the political subdivision issuing the request for proposal, or
any other public entity or entities, any private person or entity, or any combination thereof.

(b) A political subdivision may reject all of the bids.

(4) In seeking bids and awarding contracts under this section, a political subdivision:

(@) shall follow the provisions of Section [63-56-20] 63-56-401;

(b) shall consider the public convenience and necessity factors listed in Subsections
26-8a-408(2), (3), and (4);

(c) shall require the applicant responding to the bid to disclose how the applicant will
meet performance standards in the request for proposal;

(d) may not require or restrict an gpplicant to a certain method of meeting the
performance standards; and

(e) (i) shall require an applicant to submit the bid based on full cost accountingin
accordance with generally accepted accounting principals; and

(i) if the applicant is agovernmental entity, in addition to the requirements of
Subsection (4)(e)(i), in accordance with generally accepted government auditing standards and
in compliance with the State of Utah Legal Compliance Audit Guide.

Section 13. Section 26A-1-108.7 is amended to read:

26A-1-108.7. Procurement -- Use of recycled goods.

The procurement officer or other person responsible for purchasing supplies for each
local health department shall:
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(1) maintain for reference a copy of the current listing of recycled items available on
state contract as issued by the chief procurement officer under Section [63-56-9] 63-56-204;
and

(2) giverecycled items consideration when inviting bids and purchasing supplies, in
compliance with Section 11-37-101.

Section 14. Section 53A-20-101 is amended to read:

53A-20-101. Construction and alteration of schools and plants -- Advertising for
bids -- Payment and performance bonds -- Contracts -- Bidding limitations on local
school boards -- Interest of local school board members.

(1) Asusedinthissection, the word "sealed" does not preclude acceptance of
electronically sealed and submitted bids or proposalsin addition to bids or proposals manually
sealed and submitted.

(2) (@) Prior tothe construction of any school or the alteration of any existing school
plant, if the total estimated accumulative building project cost exceeds $80,000, aloca school
board shall advertise for bids on the project at least ten days before the bid due date.

(b) The board shall have the advertisement published in a newspaper having general
circulation throughout the state and in appropriate construction trade publications that offer
freelistings.

(c) A similar advertisement is required in a newspaper published or having genera
circulation in any city or county that would be affected by the proposed project.

(d) The advertisement shall:

(i) require sealed proposals for the building project in accordance with plans and
specifications furnished by the local school board;

(ii) state where and when the proposals will be opened and shall reserve the right of the
board to reject any and all proposals; and

(iii) require a certified check or bid bond of not |ess than 5% of the bid to accompany
the bid.

(3) (@) The board shall meet at the time and place specified in the advertisement and
publicly open and read al received proposals.

(b) If satisfactory bids are received, the board shall award the contract to the lowest
responsible bidder.
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(c) If none of the proposals are satisfactory, all shall be rejected.

(d) The board shall again advertise in the manner provided in this section.

(e) If, after advertising a second time no satisfactory bid is received, the board may
proceed under its own direction with the required project.

(4) (&8 The check or bond required under Subsection (2)(d) shall be drawn in favor of
the local school board.

(b) If the successful bidder fails or refusesto enter into the contract and furnish the
additional bonds required under this section, then the bidder's check or bond isforfeited to the
district.

(5) A local school board shall require payment and performance bonds of the
successful bidder as required in Section [63-56-38] 63-56-504.

(6) (@) A loca school board may require in the proposed contract that at least 10% of
the contract price be withheld until the project is completed and accepted by the board.

(b) 1If money iswithheld, the board shall placeit in an interest bearing account, and the
interest accrues for the benefit of the contractor and subcontractors.

(c) Thismoney shall be paid upon completion of the project and acceptance by the
board.

(7) (& A loca school board may not bid on projects within the district if the total
accumul ative estimated cost exceeds $80,000.

(b) The board may useits resources if no satisfactory bids are received under this
section.

(8) If thelocal school board determines in accordance with Section [63-56-36]
63-56-501 to use a construction manager/general contractor as its method of construction
contracting management on projects where the total estimated accumulative cost exceeds
$80,000, it shall select the construction manager/general contractor using one of the source
selection methods provided for in Sections [63-56-20] 63-56-401 through [63-56-36]
63-56-501.

(9) A local school board member may not have adirect or indirect financial interest in
the construction project contract.

Section 15. Section 63-56-101, which is renumbered from Section 63-56-1 is
renumbered and amended to read:
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Part 1. General Provisions

[63-56-1]. 63-56-101. Purpose of chapter.

The underlying purposes and policies of this chapter are:

(1) to simplify, clarify, and modernize the law governing procurement by this state;

(2) to ensurethefair and equitable treatment of all persons who deal with the
procurement system of this state;

(3) to provide increased economy in state procurement activities; and

(4) tofoster effective broad-based competition within the free enterprise system.

Section 16. Section 63-56-102, which is renumbered from Section 63-56-2 is
renumbered and amended to read:

[63-56-2]. 63-56-102. Application of chapter.

(1) Thischapter applies only to contracts solicited or entered into after the effective
date of this chapter unless the parties agree to its application to a contract solicited or entered
into prior to the effective date.

(2) Except as provided in Section [63-56-3] 63-56-103, this chapter shall apply to
every expenditure of public fundsirrespective of their source, including federal assistance, by
any state agency under any contract.

(3) (&) Only the following sections shall apply to local public procurement units:
Sections [63-56-3] 63-56-103, [63-56-5] 63-56-105, [63-56-16] 63-56-301, [63-56-19]
63-56-303 through [63-56-33] 63-56-420, [63-56-35:5] 63-56-422, [63-56-36] 63-56-501
through [63-56-41] 63-56-602, [63-56-45] 63-56-801 through [63-56-56] 63-56-806, and
[63-56-59] 63-56-815 through [63-56-63] 63-56-819; provided, however, that, except as
provided in Sections [63-56-70] 63-56-906 and [63-56-71] 63-56-907, the jurisdiction of the
procurement appeals board is limited to matters involving state agencies.

(b) Subsections [63-56-14] 63-56-208(1)(b), [63-56-37] 63-56-503(4), and [63-56-38]
63-56-504(2) aso apply to local public procurement units.

(c) For the purpose of application of those sections and subsectionsto alocal public

procurement unit, "state”" shall mean "local public procurement unit,” "chief procurement
officer" or "head of a purchasing agency" shall mean any person conducting procurement for a
local public procurement unit, and "rules and regulations’ shall mean ordinances and rules and

regulations promulgated by alocal public procurement unit to implement or supplement those
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sections.

(d) Inaddition to the sections and subsections listed above and except as provided in
Section 17A-1-801 relating to special districts, each local public procurement unit shall adopt
ordinances relating to the procurement of architect-engineer services not inconsistent with the
provisions of Part [Gof-thtschapter] 7.

(e) Any other section of this chapter, or itsimplementing regulations, may be adopted
by any local public procurement unit.

(f) Any other implementing regulations adopted by local public procurement units may
not be inconsistent with the provisions of this chapter.

(4) Unless otherwise provided by statute, this chapter does not apply to procurement of
real property.

Section 17. Section 63-56-103, which is renumbered from Section 63-56-3 is
renumbered and amended to read:

[63-56-3]. 63-56-103. Exemptionsfrom chapter -- Compliance with federal
law.

(1) Thischapter is not applicable to funds administered under the Percent-for-Art
Program of the Utah Percent-for-Art Act.

(2) Thischapter is not applicable to grants awarded by the state or contracts between
the state and local public procurement units except as provided in Part [tof-thischapter] 9,
Intergovernmental Relations.

(3) Thischapter shall not prevent the state or alocal public procurement unit from
complying with the terms and conditions of any grant, gift, or bequest that is otherwise
consistent with law.

(4) When a procurement involves the expenditure of federal assistance or contract
funds, the chief procurement officer or head of a purchasing agency shall comply with
mandatory applicable federal law and regulations not reflected in this chapter.

(5) This chapter may not supersede the requirements for retention or withholding of
construction proceeds and release of construction proceeds as provided in Section 13-8-5.

Section 18. Section 63-56-104, which is renumbered from Section 63-56-4 is
renumbered and amended to read:

[63-56-4]. 63-56-104. Records.
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617 (1) All procurement records shall be retained and disposed of in accordance with Title
618 63, Chapter 2, Government Records Access and Management Act.

619 (2) Written determinations required by this chapter shall also be retained in the

620 appropriate official contract file of the Division of Purchasing and General Services or the
621  purchasing agency.

622 Section 19. Section 63-56-105, which is renumbered from Section 63-56-5 is

623  renumbered and amended to read:

624 [63-56-5]. 63-56-105. Definitions.

625 Asused in this chapter:

626 (1) "Architect-engineer services' are those professional services within the scope of the

627  practice of architecture as defined in Section 58-3a-102, or professional engineering as defined
628  in Section 58-22-102.

629 (2) "Business' means any corporation, partnership, individual, sole proprietorship,

630 joint stock company, joint venture, or any other private legal entity.

631 (3) "Change order" means awritten order signed by the procurement officer, directing
632 the contractor to suspend work or make changes, which the appropriate clauses of the contract
633  authorize the procurement officer to order without the consent of the contractor or any written
634  dteration in specifications, delivery point, rate of delivery, period of performance, price,

635 quantity, or other provisions of any contract accomplished by mutual action of the partiesto the
636  contract.

637 (4) (@) "Construction” means the process of building, renovation, alteration,

638 improvement, or repair of any public building or public work.

639 (b) "Construction™ does not mean the routine operation, routine repair, or routine

640 maintenance of existing structures, buildings, or real property.

641 (5) (@) "Construction Manager/General Contractor” means any contractor who enters
642 into acontract for the management of a construction project when that contract allows the

643  contractor to subcontract for additional labor and materials that were not included in the

644  contractor's cost proposal submitted at the time of the procurement of the Construction

645 Manager/General Contractor's services.

646 (b) "Construction Manager/General Contractor" does not mean a contractor whose only
647  subcontract work not included in the contractor's cost proposal submitted as part of the
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procurement of construction isto meet subcontracted portions of change orders approved
within the scope of the project.

(6) "Contract" means any state agreement for the procurement or disposal of supplies,
Services, or construction.

(7) "Cooperative purchasing" means procurement conducted by, or on behalf of, more
than one public procurement unit, or by a public procurement unit with an external
procurement unit.

(8) "Cost-reimbursement contract” means a contract under which a contractor is
reimbursed for costs which are allowed and allocated in accordance with the contract terms and
the provisions of this chapter, and afee, if any.

(9) (&) "Design-build" means the procurement of architect-engineer services and
construction by the use of a single contract with the design-build provider.

(b) Thismethod of design and construction can include the design-build provider
supplying the site as part of the contract.

(10) "Established catalogue price” meansthe price included in a catalogue, pricelist,
schedule, or other form that:

(@) isregularly maintained by a manufacturer or contractor;

(b) iseither published or otherwise available for inspection by customers; and

(c) statesprices at which sales are currently or were last made to a significant number
of any category of buyers or buyers constituting the general buying public for the supplies or
services involved.

(11) "External procurement unit" means any buying organization not located in this
state which, if located in this state, would qualify as a public procurement unit. An agency of
the United Statesis an external procurement unit.

(12) "Grant" means the furnishing by the state or by any other public or private source
assistance, whether financial or otherwise, to any person to support a program authorized by
law. It does not include an award whose primary purpose isto procure an end product, whether
in the form of supplies, services, or construction. A contract resulting from the award is not a
grant but a procurement contract.

(13) "Invitation for bids" means all documents, whether attached or incorporated by
reference, utilized for soliciting bids.
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(14) "Loca public procurement unit" means any political subdivision or institution of
higher education of the state or public agency of any subdivision, public authority, educational,
health, or other institution, and to the extent provided by law, any other entity which expends
public funds for the procurement of supplies, services, and construction, but not counties,
municipalities, political subdivisions created by counties or municipalities under the Interlocal
Cooperation Act, the Utah Housing Corporation, the Utah Technology Finance Corporation, or
the Legidature and its staff offices. It includes two or more local public procurement units
acting under legidlation which authorizes intergovernmental cooperation.

(15) "Person" means any business, individual, union, committee, club, other
organization, or group of individuals, not including a state agency or alocal public
procurement unit.

(16) "Policy board" means the procurement policy board created by Section [63-56-6]
63-56-201.

(17) "Preferred bidder" means a bidder that is entitled to receive areciprocal preference
under the requirements of this chapter.

(18) "Procurement” means buying, purchasing, renting, leasing, leasing with an option
to purchase, or otherwise acquiring any supplies, services, or construction. It also includes all
functions that pertain to the obtaining of any supply, service, or construction, including
description of requirements, selection, and solicitation of sources, preparation, and award of a
contract, and all phases of contract administration.

(19) "Procurement officer" means any person or board duly authorized to enter into and
administer contracts and make written determinations with respect thereto. It also includes an
authorized representative acting within the limits of authority.

(20) "Public procurement unit" means either alocal public procurement unit or a state
public procurement unit.

(21) "Purchase description” means the words used in a solicitation to describe the
supplies, services, or construction to be purchased, and includes specifications attached to or
made a part of the solicitation.

(22) "Purchasing agency" means any state agency other than the Division of Purchasing
and General Servicesthat is authorized by this chapter or itsimplementing regulations, or by
delegation from the chief procurement officer, to enter into contracts.

-23-



710
711
712
713
714
715
716
717
718
719
720
721
722
723
724
725
726
27
728
729
730
731
732
733
734
735
736
737
738
739
740

H.B. 19 12-10-04 1:10 PM

(23) "Request for proposals' means all documents, whether attached or incorporated by
reference, used for soliciting proposals.

(24) "Responsible bidder or offeror" means a person who has the capability in all
respects to perform fully the contract requirements and who has the integrity and reliability
which will assure good faith performance.

(25) "Responsive bidder" means a person who has submitted a bid which conformsin
al material respectsto the invitation for bids.

(26) "Seded" does not preclude acceptance of electronically sealed and submitted bids
or proposalsin addition to bids or proposals manually sealed and submitted.

(27) "Services' means the furnishing of labor, time, or effort by a contractor, not
involving the delivery of a specific end product other than reports which are merely incidental
to the required performance. It does not include employment agreements or collective
bargaining agreements.

(28) "Specification" means any description of the physical or functional characteristics,
or of the nature of a supply, service, or construction item. It may include a description of any
requirement for inspecting, testing, or preparing a supply, service, or construction item for
delivery.

(29) "State agency" or "the state” means any department, division, commission,
council, board, bureau, committee, institution, government corporation, or other establishment,
official, or employee of this state.

(30) "State public procurement unit" means the Division of Purchasing and Generd
Services and any other purchasing agency of this state.

(31) "Supplies’ means all property, including equipment, materials, and printing.

(32) "Using agency" means any state agency which utilizes any supplies, services, or
construction procured under this chapter.

Section 20. Section 63-56-201, which is renumbered from Section 63-56-6 is
renumbered and amended to read:

Part 2. Procurement Organization

[63-56-6]. 63-56-201. Creation of procurement policy board.

(D) (&) Thereiscreated a state procurement policy board.

(b) The policy board shall consist of eight members who shall be appointed as follows:
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(i) an employee of a state institution of higher education, appointed by the board of
regents,

(if) an employee of the Department of Human Services, appointed by the executive
director of that department;

(iii) an employee of the Department of Transportation, appointed by the executive
director of that department;

(iv) an employee of a school district appointed by a cooperative purchasing entity for
school districts;

(v) an employee of the Division of Facilities Construction and Management appointed
by the director of that division;

(vi) an employee of acounty, appointed by the Utah Association of Counties;

(vii) an employee of acity, appointed by the Utah League of Citiesand Towns; and

(viii) an employee of a special district, appointed by the Utah Association of Special
Didtricts.

(c) Members of the policy board shall be knowledgeable and experienced in, and have
supervisory responsibility for, procurement in their official positions.

(2) Members shall be appointed to four-year staggered terms.

(3) When avacancy occursin the membership for any reason, the replacement shall be
appointed for the unexpired term.

(4) (&) The policy board shall:

(i) adopt rules of procedure for conducting its business; and

(ii) elect achair to serve for one year.

(b) The chair may be elected to succeeding terms.

(c) The chief procurement officer shall serve as the nonvoting secretary to the policy
board.

(5) () (i) Memberswho are not government employees shall receive no compensation
or benefits for their services, but may receive per diem and expenses incurred in the
performance of the member’s official duties at the rates established by the Division of Finance
under Sections 63A-3-106 and 63A-3-107.

(i) Members may decline to receive per diem and expenses for their service.

(b) () State government officer and employee members who do not receive salary, per
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diem, or expenses from their agency for their service may receive per diem and expenses
incurred in the performance of their official duties from the board at the rates established by the
Division of Finance under Sections 63A-3-106 and 63A-3-107.

(ii) State government officer and employee members may decline to receive per diem
and expenses for their service.

(c) (i) Higher education members who do not receive salary, per diem, or expenses
from the entity that they represent for their service may receive per diem and expenses incurred
in the performance of their official duties from the committee at the rates established by the
Division of Finance under Sections 63A-3-106 and 63A-3-107.

(if) Higher education members may decline to receive per diem and expenses for their
service.

(d) (i) Loca government memberswho do not receive salary, per diem, or expenses
from the entity that they represent for their service may receive per diem and expenses incurred
in the performance of their official duties at the rates established by the Division of Finance
under Sections 63A-3-106 and 63A-3-107.

(if) Local government members may decline to receive per diem and expenses for their
service.

Section 21. Section 63-56-202, which is renumbered from Section 63-56-7 is
renumbered and amended to read:

[63-56-7]. 63-56-202. Powersand duties of board.

(1) Except as otherwise provided in Sections [63-56-2] 63-56-102 and [63-56-14]
63-56-208, the policy board shall:

(&) makerules, consistent with this chapter, governing the procurement, management,
and control of any and all supplies, services, and construction to be procured by the state; and

(b) consider and decide matters of policy within the provisions of this chapter,
including those referred to it by the chief procurement officer.

(2) (@) The policy board may:

(i) audit and monitor the implementation of its rules and the requirements of this
chapter;

(if) upon the request of alocal public procurement unit, review that procurement unit's
proposed rules to ensure that they are not inconsistent with the provisions of this chapter; and
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(iii) approve the use of innovative procurement methods proposed by local public
procurement units.

(b) The policy board may not exercise authority over the award or administration of:

(i) any particular contact; or

(if) over any dispute, claim, or litigation pertaining to any particular contract.

Section 22. Section 63-56-203, which is renumbered from Section 63-56-8 is
renumbered and amended to read:

[63-56-8]. 63-56-203. Chief procurement officer -- Appointment --
Qualifications.

(1) The executive director of the Department of Administrative Services, with the
consent of the governor, shall appoint the chief procurement officer after considering
recommendations from the policy board.

(2) The chief procurement officer shall:

(@) have aminimum of eight years experience in the large-scale procurement of
supplies and services or services and construction, at least five years of which shall have been
in public or comparable private procurement within 12 years preceding the date of
appointment; and

(b) be aperson with demonstrated executive and organizational ability.

(3) The chief procurement officer is aso the director of the Division of Purchasing and
General Services.

Section 23. Section 63-56-204, which is renumbered from Section 63-56-9 is
renumbered and amended to read:

[63-56-9]. 63-56-204. Duties of chief procurement officer.

Except as otherwise specifically provided in this chapter, the chief procurement officer
serves as the central procurement officer of the state and shall:

(1) adopt office policies governing the internal functions of the Division of Purchasing
and General Services,

(2) procure or supervise the procurement of all supplies, services, and construction
needed by the state;

(3) exercise genera supervision and control over all inventories or supplies belonging
to the state;
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(4) establish and maintain programs for the inspection, testing, and acceptance of
supplies, services, and construction;

(5) prepare statistical data concerning the procurement and usage of all supplies,
services, and construction;

(6) before June 1, 1990, notify al public procurement units of the requirements of
Section [63-56-26-7] 63-56-406 regarding purchases of recycled paper and recycled paper
products, recycling requirements, and provide guidelines on the availability of recycled paper
and paper products, including the sources of supply and the potential uses of various grades of
recycled paper;

(7) beforeJduly 1, 1992:

(a) establish standards and specifications for determining which supplies are
considered recycled, based upon his review of current definitions and standards employed by
national procurement, product recycling, and other relevant organizations and the federal
Environmental Protection Agency;

(b) compile and update as necessary the specifications, alist of recycled supplies
available on state contract, and sources where the supplies may be obtained,;

(c) make the compiled information under Subsection (7)(b) available to:

(i) al local government entities under Section 11-37-101;

(i1) al local health departments under Section 26A-1-108.7;

(iii) al procurement officers or other persons responsible for purchasing supplies
within the public school system under Title 53A, State System of Public Education;

(iv) al procurement officers or other persons responsible for purchasing supplies
within the state system of higher education under Title 53B, State System of Higher Education;
and

(v) all procurement officers or other persons responsible for purchasing supplies for all
public procurement units as defined in Section [63-56-5] 63-56-105; and

(d) present awritten report to the Natural Resources, Agriculture, and Environment
Interim Committee annually prior to November 30 regarding the purchases of recycled goods
on state contracts during the prior fiscal year; and

(8) ensure that:

() before approving a purchase, lease, or rental not covered by an existing statewide
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contract for information technology or telecommunications supplies or services under the
provisions of Section 63A-6-105, the director of the Division of Information Technology
Services has provided in writing to the chief procurement officer that the analysis required by
Subsection 63A-6-105(7) was compl eted; and

(b) the oversight authority required by Subsection (8)(@) is not delegated outside the
Division of Purchasing and General Services.

Section 24. Section 63-56-205, which is renumbered from Section 63-56-10 is
renumbered and amended to read:

[63-56-10]. 63-56-205. Delegation of authority.

Subject to rules and regulations, the chief procurement officer may delegate authority to
designees or to any department, agency, or official.

Section 25. Section 63-56-206, which is renumbered from Section 63-56-11 is
renumbered and amended to read:

[63-56-11]. 63-56-206. Transfer of power to policy board.

Except as otherwise provided in this chapter, al rights, powers, duties, and authority
relating to the procurement of supplies, services, and construction, and the management,
control, warehousing, and sale of supplies, services, and construction vested in or exercised by
any state agency on the effective date are transferred to the policy board as they relate to its
duties and to the Division of Purchasing and General Services as they relate to its duties.

Section 26. Section 63-56-207, which is renumbered from Section 63-56-13 is
renumbered and amended to read:

[63-56-13]. 63-56-207. Specific statutory authority.

(1) Theauthority to procure certain supplies, services, and construction given the
public procurement units governed by the following provisions shall be retained:

(a) Title53B, State System of Higher Education;

(b) Title 63A, Chapter 5, State Building Board - Division of Facilities Construction
and Management;

(c) Title 67, Chapter 5, Attorney General;

(d) Title 72, Transportation; and

(e) Title 78, Chapter 3, District Courts.

(2) Thisauthority extends only to supplies, services, and construction to the extent
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provided in the cited chapters. Except as otherwise provided in Sections [63-56-2] 63-56-102
and [63-56-3] 63-56-103, the respective purchasing agencies shall procure supplies, services,
and construction in accordance with this chapter.

(3) (&) The Department of Transportation may make rules governing the procurement
of highway construction or improvement.

(b) This Subsection (3) supersedes Subsections (1) and (2).

(4) The Legidature may procure supplies and services for its own needs.

Section 27. Section 63-56-208, which is renumbered from Section 63-56-14 is
renumbered and amended to read:

[63-56-14]. 63-56-208. Rulesand regulations of policy board and building
board.

(1) (a) Except as provided in Subsection (2), the policy board shall make rules
governing state procurement by complying with the procedures and requirements of Title 63,
Chapter 463, the Utah Administrative Rulemaking Act.

(b) The procurement rules adopted by the policy board under this section apply to all
local public procurement units unless the local public procurement unit's legislative body has
adopted separate rules governing procurement.

(2) The State Building Board rules governing procurement of construction,
architect-engineer services, and leases apply to the procurement of construction,
architect-engineer services, and leases of real property by the Division of Facilities
Construction and Management.

Section 28. Section 63-56-209, which is renumbered from Section 63-56-15 is
renumbered and amended to read:

[63-56-15]. 63-56-209. Procurement Advisory Council.

(1) The policy board may establish a Procurement Advisory Council, which shall meet
at least once ayear for the discussion of problems and recommendations for improvement of
the procurement process. When requested by the policy board, the Procurement Advisory
Council may conduct studies, research, analyses, and make reports and recommendations with
respect to subjects or matters within the jurisdiction of the policy board. The Procurement
Advisory Council shall consist of representatives of state and local government and any other
persons the policy board [egeems| considers desirable.
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(2) The chief procurement officer may appoint advisory groups to provide advice
regarding any matters within the authority of the chief procurement officer.

(3) Members of the Procurement Advisory Council and other advisory groups may be
reimbursed for expenses incurred in the performance of their duties, as provided by the policy
board.

Section 29. Section 63-56-301, which is renumbered from Section 63-56-16 is
renumbered and amended to read:

Part 3. Specifications

[63-56-16]. 63-56-301. Rulesand regulationsfor specifications of supplies.

Rules and regulations shall be promulgated to govern the preparation, maintenance, and
content of specifications for supplies, services, and construction required by the state. Rules
and regulations shall determine the extent to which a nonemployee who has prepared
specifications for use by the state may participate in any state procurement using such
specifications.

Section 30. Section 63-56-302, which is renumbered from Section 63-56-17 is
renumbered and amended to read:

[63-56-17]. 63-56-302. Duty of chief procurement officer in maintaining
specifications of supplies.

The chief procurement officer shall prepare, issue, revise, maintain, and monitor the use
of specifications for supplies, services, and construction required by the state. The chief
procurement officer shall obtain expert advice and assistance from personnel of using agencies
in the development of specifications and may delegate in writing to a using agency the
authority to prepare and utilize its own specifications.

Section 31. Section 63-56-303, which is renumbered from Section 63-56-19 is
renumbered and amended to read:

[63-56-19]. 63-56-303. Purpose of specifications.

All specifications shall seek to promote overall economy and best use for the purposes
intended and encourage competition in satisfying the state's needs, and shall not be unduly
restrictive. The requirements of this part regarding the purposes and nonrestrictiveness of
specifications shall apply to all specifications, including, but not limited to, those prepared by
architects, engineers, designers, and draftsmen for public contracts.
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Section 32. Section 63-56-401, which is renumbered from Section 63-56-20 is
renumbered and amended to read:

Part 4. Source Selections and Contract Formation

[63-56-20]. 63-56-401. Contractsawarded by sealed bidding -- Procedure.

(1) Contracts shall be awarded by competitive sealed bidding except as otherwise
provided by this chapter.

(2) (@) Aninvitation for bids shall be issued when a contract is to be awarded by
competitive sealed bidding.

(b) Theinvitation shall include a purchase description and all contractual terms and
conditions applicable to the procurement.

(3) (&) Public naotice of the invitation for bids shall be given areasonable time before
the date set forth in the invitation for the opening of bids, in accordance with rules.

(b) The notice may include publication in a newspaper of general circulation a
reasonabl e time before bid opening.

(4) (a) Bidsshall be opened publicly in the presence of one or more witnesses at the
time and place designated in the invitation for bids.

(b) The amount of each bid and any other relevant information specified by rules,
together with the name of each bidder, shall be recorded.

(c) Therecord and each bid shall be open to public inspection.

(5) (&) Bidsshall be unconditionally accepted without alteration or correction, except
as authorized in this chapter.

(b) (i) Bidsshall be evaluated based on the requirements set forth in the invitation for
bids, which may include criteria to determine acceptability such as inspection, testing, quality,
workmanship, delivery, and suitability for a particular purpose.

(if) Those criteriathat will affect the bid price and be considered in evaluation for
award shall be objectively measurable.

(iii) The criteriamay include discounts, transportation costs, and total or life cycle
costs.

(c) No criteriamay be used in bid evaluation that are not set forth in the invitation for
bids.

(6) (@) Correction or withdrawal of inadvertently erroneous bids before or after award,

-32-



989
990
991
992
993
994
995
996
997
998
999
1000
1001
1002
1003
1004
1005
1006
1007
1008
1009
1010
1011
1012
1013
1014
1015
1016
1017
1018
1019

12-10-04 1:10 PM H.B. 19

or cancellation of awards or contracts based on the bid mistakes, shall be permitted in
accordance with rules.

(b) After bid opening, no changesin bid prices or other provisions of bids prejudicial
to theinterest of the state or fair competition may be permitted.

(c) Except as otherwise provided by rule, all decisionsto permit the correction or
withdrawal of bids or to cancel awards or contracts based on bid mistakes shall be supported by
awritten determination made by the chief procurement officer or the head of a purchasing
agency.

(7) (& The contract shall be awarded with reasonable promptness by written notice to
the lowest responsive and responsible bidder whose bid meets the requirements and criteria set
forth in the invitation for bids.

(b) (i) If dl bidsfor aconstruction project exceed available funds as certified by the
appropriate fiscal officer, and the low responsive and responsible bid does not exceed those
funds by more than 5%, the chief procurement officer or the head of a purchasing agency may,
in situations where time or economic considerations preclude resolicitation of work of a
reduced scope, negotiate an adjustment of the bid price, including changesin the bid
requirements, with the low responsive and responsible bidder in order to bring the bid within
the amount of available funds.

(i) If the State Building Board establishes alternative procedures by rule under Section
63A-5-103, the Division of Facilities Construction and Management need not comply with the
provisions of this Subsection (7) when a bid meets the requirements of the State Building
Board'srule.

(8) Wheniitisconsidered impractical to prepare initially a purchase description to
support an award based on price, an invitation for bids may be issued requesting the
submission of unpriced offersto be followed by an invitation for bids limited to those bidders
whose offers have been qualified under the criteria set forth in the first solicitation.

Section 33. Section 63-56-402, which is renumbered from Section 63-56-20.1 is
renumbered and amended to read:

[63-56-26-1]. 63-56-402. Contractsawarded by reverse auction.

(1) Asusedinthissection, "reverse auction" means a process where:

(a) contracts are awarded in an open and interactive environment, which may include
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the use of electronic media; and

(b) bids are opened and made public immediately, and bidders given opportunity to
submit revised, lower bids, until the bidding process is complete.

(2) (&) Notwithstanding the requirements of this chapter, contracts may be awarded
through areverse auction.

(b) The policy board shall make rules, consistent with this chapter, governing areverse
auction process.

Section 34. Section 63-56-403, which is renumbered from Section 63-56-20.3 is
renumbered and amended to read:

[63-56-263]. 63-56-403. Procurement -- Use of recycled goods.

The procurement officer or other person responsible for purchasing supplies for each
public procurement unit shall:

(1) comply with Section [63-56-26-7] 63-56-406; and

(2) (a) maintain for reference a copy of the current listing of recycled items available
on state contract as issued by the chief procurement officer under Section [63-56-9] 63-56-204;
and

(b) give recycled items consideration when inviting bids and purchasing supplies.

Section 35. Section 63-56-404, which is renumbered from Section 63-56-20.5 is
renumbered and amended to read:

[63-56-26:5]. 63-56-404. Preferencefor providersof state products.

(1) (& All public procurement units shall, in all purchases of goods, supplies,
equipment, materials, and printing, give areciprocal preference to those bidders offering goods,
supplies, equipment, materials, or printing produced, manufactured, mined, grown, or
performed in Utah as against those bidders offering goods, supplies, equipment, materials, or
printing produced, manufactured, mined, grown, or performed in any state that gives or
requires a preference to goods, supplies, equipment, materials, or printing produced,
manufactured, mined, grown, or performed in that state.

(b) The amount of reciprocal preference shall be equal to the amount of the preference
applied by the other state for that particular good, supply, equipment, material, or printing.

(c) (i) The bidder shall certify on the bid that the goods, supplies, equipment, materials,
or printing offered are produced, manufactured, mined, grown, or performed in Utah.
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(i) Thereciprocal preferenceiswaived if that certification does not appear on the bid.

(2) (@) If the bidder submitting the lowest responsive and responsible bid offers goods,
supplies, equipment, materials, or printing produced, manufactured, mined, grown, or
performed in a state that gives or requires a preference, and if another bidder has submitted a
responsive and responsible bid offering goods, supplies, equipment, materials, or printing
produced, manufactured, mined, grown, or performed in Utah, and with the benefit of the
reciprocal preference, hisbid is equal to or less than the original lowest bid, the procurement
officer shall:

(i) give notice to the bidder offering goods, supplies, equipment, materials, or printing
produced, manufactured, mined, grown, or performed in Utah that he qualifies as a preferred
bidder; and

(if) make the purchase from the preferred bidder if, within 72 hours after notification to
him that heis a preferred bidder, he agrees, in writing, to meet the low bid.

(b) The procurement officer shall include the exact price submitted by the lowest
bidder in the notice he submits to the preferred bidder.

(c) The procurement officer may not enter into a contract with any other bidder for the
purchase until 72 hours have elapsed after notification to the preferred bidder.

(3) (@) If thereis more than one preferred bidder, the procurement officer shall award
the contract to the willing preferred bidder who was the lowest preferred bidder originally.

(b) If there were two or more equally low preferred bidders, the procurement officer
shall comply with the rules adopted by the Procurement Policy Board to determine which
bidder should be awarded the contract.

(4) The provisions of this section do not apply if application of this section might
jeopardize the receipt of federal funds.

Section 36. Section 63-56-405, which is renumbered from Section 63-56-20.6 is
renumbered and amended to read:

[63-56-26:6]. 63-56-405. Preferencefor resident contractors.

(1) Asusedin thissection, "resident contractor" means a person, partnership,
corporation, or other business entity that:

() ether hasits principal place of business in Utah or that employs workers who are
residents of this state when available; and
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(b) was transacting business on the date when bids for the public contract were first
solicited.

(2) (8 When awarding contracts for construction, a public procurement unit shall grant
aresident contractor areciproca preference as against a nonresident contractor from any state
that gives or requires a preference to contractors from that state.

(b) The amount of the reciprocal preference shall be equal to the amount of the
preference applied by the state of the nonresident contractor.

(3) (&) Thebidder shall certify on the bid that he qualifies as aresident contractor.

(b) Thereciproca preferenceiswaived if that certification does not appear on the bid.

(4) () If the contractor submitting the lowest responsive and responsible bid is not a
resident contractor and has his principal place of businessin any state that gives or requires a
preference to contractors from that state, and if aresident contractor has aso submitted a
responsive and responsible bid, and, with the benefit of the reciprocal preference, the resident
contractor's bid is equal to or less than the original lowest bid, the procurement officer shall:

(i) givenotice to the resident contractor that he qualifies as a preferred resident
contractor; and

(i) issue the contract to the resident contractor if, within 72 hours after notification to
him that heis a preferred resident contractor, he agrees, in writing, to meet the low bid.

(b) The procurement officer shall include the exact price submitted by the lowest
bidder in the notice he submits to the preferred resident contractor.

(c) The procurement officer may not enter into a contract with any other bidder for the
construction until 72 hours have elapsed after notification to the preferred resident contractor.

(5) (@) If thereis more than one preferred resident contractor, the procurement officer
shall award the contract to the willing preferred resident contractor who was the lowest
preferred resident contractor originally.

(b) If there were two or more equally low preferred resident contractors, the
procurement officer shall comply with the rules adopted by the Procurement Policy Board to
determine which bidder should be awarded the contract.

(6) The provisions of this section do not apply if application of this section might
jeopardize the receipt of federal funds.

Section 37. Section 63-56-406, which is renumbered from Section 63-56-20.7 is
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1113  renumbered and amended to read:

1114 [63-56-26-7]. 63-56-406. Preferencefor recycled paper and paper
1115 products.

1116 (1) Asusedin thissection:

1117 (&) "Chief procurement officer” isthe chief procurement officer appointed under
1118  Section [63-56-8] 63-56-203.

1119 (b) "Paper" means any newspaper, high-grade office paper, fine paper, bond paper,

1120  offset paper, xerographic paper, mimeographic paper, duplicator paper, and related types of
1121  celulosic material containing not more than 10% by weight or volume of noncellulosic

1122  material such as laminates, binders, coatings, or saturants.

1123 (c) "Paper product” means any paper items or commaodities, including paper napkins,
1124  towels, corrugated and other cardboard, toilet tissue, paper and related types of cellulosic

1125  products containing not more than 10% by weight or volume of noncellulosic material such as
1126 laminates, binders, coatings, or saturants. "Paper product” does not include preprinted

1127  celulosic products such as books, newspapers, calendars, and magazines.

1128 (d) "Postconsumer waste," "recycled paper,” "recycled paper product,” and "secondary
1129  waste paper material™ are defined by rule made by the Division of Purchasing, Department of
1130  Administrative Services. Thedivision rules shall be based on current definitions and standards
1131  employed by national procurement, product recycling, and other relevant organizations such as
1132  thefedera Environmental Protection Agency.

1133 (2) Notwithstanding Section [63-56-20] 63-56-401, which requires public procurement
1134  unitsto purchase products from the lowest responsible bidder, and subject to Subsection (3),
1135 every public procurement unit shall give preference to the purchase of paper and paper

1136  products which are manufactured or produced from recycled materials.

1137 (3) A public procurement unit shall give preference to purchasing recycled paper and
1138  recycled paper products unless:

1139 (@) the bid or purchase price for recycled paper or paper products exceeds by more than
1140 5% the lowest responsive and responsible bidder whose bid meets the requirements and criteria
1141  setforth in theinvitation for bids;

1142 (b) thereisno recycled paper or paper product reasonably available that meets the
1143  requirements and criteria set forth in the invitation for bids; or
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(c) the public procurement unit has purchased at least the minimum percentage
purchase requirement of recycled paper or recycled paper products as provided in Subsection
(4).

(4) (3 The minimum percentage purchase requirement for fiscal year 1990-91 is 10%
of the public procurement unit's projected annual paper and paper product purchases.

(b) The minimum percentage purchase requirement shall be increased by 5% each
fiscal year until the minimum percentage purchase requirement is 50%.

(5) Each public procurement unit shall provide the chief procurement officer with a
report at the end of each fiscal year documenting:

(a) the dollar amounts of paper and paper products purchased;

(b) the dollar amounts of recycled paper and recycled paper products purchased; and

(c) any additional costs resulting from purchasing recycled paper or recycled paper
products.

(6) The chief procurement officer shall provide awritten report of the information
received under Subsection (5) to the Natural Resources, Agriculture, and Environment Interim
Committee prior to November 30 of each year.

(7) (a) Each state agency shall separate and collect all types of recyclable paper for
recycling, except under Subsection (7)(b). The chief procurement officer shall maintain an
updated list of which papers are recyclable.

(b) If the state agency conducts an eval uation under Subsection (8) and determines the
cost of recycling a certain type of recyclable paper is more than 10% greater than the cost of the
current disposal method, the entity is exempt from the requirements of Subsection (7)(a)
regarding that type of paper.

(8) A state agency's evaluation shall:

(@) determine the types and quantities of recyclable paper in the state agency's current
waste stream;

(b) determine the market value of the recyclable paper;

(c) determine and describe the alternatives for separating recyclable paper from the
waste stream;

(d) for each type of paper and for each method of separation, determine the cost of
separating and collecting the recyclable paper for recycling;
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(e) determine the cost of the current disposal method for each type of recyclable paper;

(f) for each type of paper, compare the cost of the current disposal method with the cost
of separating and collecting the paper for recycling; and

(g) determine the cost of producing the report required under Subsection (13)(b).

(9) Each evauation conducted under Subsection (8) shall:

() beinwriting;

(b) justify al estimates;

(c) beretained by the state agency;

(d) be accessible to the public for review; and

(e) be submitted to the chief procurement officer.

(10) Each state agency conducting an evaluation shall revise the evaluation as
necessary, at least every 30 months.

(11) A state agency that isrequired to separate paper for recycling shall:

(a) designate an existing employee as arecycling coordinator to organize and
coordinate the state agency's recycling program;

(b) establish procedures for separating each type of paper required to be separated for
recycling;

(c) establish a system for separating and collecting each type of paper to be recycled,
which assures the recyclable paper is sold to appropriate industries for reuse or recycling; and

(d) make participation in the recycling program as easy as practicable for state agency
personnel by establishing clear policies.

(12) The monies received from the sale of recyclable paper shall be retained by the
agency for:

() reimbursement to the state agency for program administration costs incurred as a
result of recycling, if any; and

(b) funding recycling incentives programs.

(13) (&) Therecycling coordinator designated in Subsection (11) shall keep records of .

(i) the quantity of paper recycled by the state agency;

(if) the costsincurred by the state agency in recycling paper; and

(iii) the monies received from the sale of recyclable paper.

(b) Each recycling coordinator shall provide a written report of the state agency's
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recycling activities including the information required under Subsection (13)(a) before
September 30 of each year to the chief procurement officer.

(14) The chief procurement officer shall provide awritten report of the information
received under Subsection (13) to the Natural Resources, Agriculture, and Environment Interim
Committee prior to November 30 of each year.

Section 38. Section 63-56-407, which is renumbered from Section 63-56-20.8 is
renumbered and amended to read:

[63-56-268]. 63-56-407. Use of alkaline paper.

(1) Asusedinthissection, "alkaline paper" means paper that is acid-free,
manufactured with calcium carbonate as the principal filler, and meets standards for paper
approved by the American National Standards Institute, National Information Standards
Organization, and American Society for Testing and Materials.

(2) (&) Notwithstanding Section [63-56-20] 63-56-401, which requires public
procurement units to purchase products from the lowest responsible bidder, and except as
provided in Subsection (2)(b), every public procurement unit shall purchase and use alkaline
paper.

(b) A public procurement unit shall purchase alkaline paper unless:

(i) the bid or purchase price for alkaline paper or alkaline recycled paper exceeds the
lowest responsive and responsible bidder whose bid meets the requirements and criteria set
forth in the invitation for bids;

(ii) thereisno akaline or akaline recycled paper reasonably available that meets the
requirements and criteria set forth in the invitation for bids; or

(iii) other paper products have equal or better quality characteristics than alkaline paper
and meet standards for paper approved by the American National Standards Institute, National
Information Standards Organization, and American Society for Testing and Materials.

(3) The state archivist shall promote the use of alkaline paper within state government,
local units of government, and school districts.

Section 39. Section 63-56-408, which is renumbered from Section 63-56-21 is
renumbered and amended to read:

[63-56-21]. 63-56-408. Use of competitive sealed proposalsin lieu of bids --
Procedure.
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(2) (8 When, according to rules established by the Procurement Policy Board, the
chief procurement officer, the head of a purchasing agency, or a designee of either officer
above the level of procurement officer determinesin writing that the use of competitive sealed
bidding is either not practicable or not advantageous to the state, a contract may be entered into
by competitive sealed proposals.

(b) (i) Competitive sealed proposals may be used for the procurement of services of
consultants, professionals, and providers as defined by the policy board by rule, whether or not
the determination described in this subsection has been made.

(if) The policy board shall make rules establishing guidelines to assure maximum
practicable competition in those procurements, including the relative importance, if any, of the
fee to be charged by an offeror.

(iii) Therules may providethat it is either not practicable or not advantageous to the
state to procure certain types of supplies, services, or construction by competitive sealed
bidding or competitive sealed proposals.

(2) (&) Proposals shall be solicited through arequest for proposals.

(b) Public notice of the request for proposals shall be given in accordance with policy
board rules.

(3) (&) Proposals shall be opened so as to avoid disclosure of contents to competing
offerors during the process of negotiation.

(b) A register of proposals shall be prepared in accordance with policy board rules and
shall be open for public inspection after the contract is awarded.

(4) Therequest for proposals shall state the relative importance of price and other
evaluating factors.

(5) (&) Asprovided in the request for proposals and under policy board rules,
discussions may be conducted with responsible offerors who submit proposals for the purpose
of assuring full understanding of, and responsiveness to, solicitation requirements.

(b) Offerorsshall be accorded fair and equal treatment with respect to any opportunity
for discussion and revision of proposals, and revisions may be permitted after submissions and
before the contract is awarded for the purpose of obtaining best and final offers.

(c) Inconducting discussions, there shall be no disclosure of any information derived
from proposals submitted by competing offerors.
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(6) (&) Award shall be made to the responsible offeror whose proposal is determined in
writing to be the most advantageous to the state, taking into consideration price and the
evaluation factors set forth in the request for proposals.

(b) No other factors or criteria shall be used in the evaluation.

(c) The contract file shall contain the basis on which the award is made.

Section 40. Section 63-56-409, which is renumbered from Section 63-56-22 is
renumbered and amended to read:

[63-56-22]. 63-56-409. Small purchases.

Small purchases shall be defined in, and may be made in accordance with procedures
established by rules and regulations; except that procurement requirement shall not be
artificially divided so as to constitute a small purchase under this section.

Section 41. Section 63-56-410, which is renumbered from Section 63-56-23 is
renumbered and amended to read:

[63-56-23]. 63-56-410. Circumstancesjustifying award of contract without
competition.

A contract may be awarded for a supply, service, or construction item without
competition when, under rules and regulations, the chief procurement officer, the head of a
purchasing agency, or a designee of either officer above the level of procurement officer
determines in writing that:

(1) thereisonly one source for the required supply, service, or construction item; or

(2) the award to a specific supplier, service provider, or contractor is acondition of a
donation that will fund the full cost of the supply, service, or construction item.

Section 42. Section 63-56-411, which is renumbered from Section 63-56-24 is
renumbered and amended to read:

[63-56-24]. 63-56-411. Emergency procurements.

Notwithstanding any other provision of this chapter, when there exists a threat to public
health, welfare, or safety under emergency conditions as defined in rules and regulations, the
chief procurement officer, the head of a purchasing agency, or a designee of either officer may
make or authorize others to make emergency procurements; provided that emergency
procurements shall be made with as much competition as practicable under the circumstances.
A written determination of the basis for the emergency and for the selection of the particular
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contractor shall be included in the contract file.

Section 43. Section 63-56-412, which is renumbered from Section 63-56-25 is
renumbered and amended to read:

[63-56-25]. 63-56-412. Cancellation and rejection of bids.

An invitation for bids, arequest for proposals, or other solicitation may be cancelled, or
any or al bids or proposals may be rgjected, in whole or in part, as may be specified in the
solicitation, when it isin the best interests of the state in accordance with rules and regulations.
The reasons shall be made part of the contract file.

Section 44. Section 63-56-413, which is renumbered from Section 63-56-26 is
renumbered and amended to read:

[63-56-26]. 63-56-413. Determination of nonresponsibility of bidder.

A written determination of nonresponsibility of abidder or offeror shall be madein
accordance with rules and regulations. The unreasonable failure of a bidder or offeror to
promptly supply information in connection with an inquiry with respect to responsibility may
be grounds for a determination of nonresponsibility with respect to the bidder or offeror.
Information furnished by a bidder or offeror pursuant to this section shall not be disclosed
outside of the purchasing division or the purchasing agency without prior written consent by
the bidder or offeror.

Section 45. Section 63-56-414, which is renumbered from Section 63-56-27 is
renumbered and amended to read:

[63-56-27]. 63-56-414. Prequalification of suppliers.

Prospective suppliers may be prequalified for particular types of supplies, services, and
construction. Solicitation mailing lists of potential contractors shall include but shall not be
limited to prequalified suppliers.

Section 46. Section 63-56-415, which is renumbered from Section 63-56-28 is
renumbered and amended to read:

[63-56-28]. 63-56-415. Rulesand regulationsto determine allowableincurred
costs -- Required information -- Auditing of books.

(1) Rules and regulations may be promulgated to set forth cost principles to be used to
determine the allowability of incurred costs for the purpose of reimbursing costs under contract
provisions which provide for the reimbursement of costs; provided that if awritten
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determination is approved at alevel above the procurement officer, the cost principles may be
modified by contract.

(2) A person shall, except as provided in Subsection (4), submit cost or pricing data
and shall certify that, to the best of the person's knowledge and belief, the cost or pricing data
submitted were accurate, complete, and current as of a mutually determined specified date prior
to the date of:

(@) the pricing of any contract awarded by competitive sealed proposals or pursuant to
the sole source procurement authority, where the total contract price is expected to exceed an
amount established by rules and regulations; or

(b) the pricing of any change order which is expected to exceed an amount established
by rules and regulations.

(3) Any contract or change order under which a certificate is required shall contain a
provision that the price to the state, including profit or fee, shall be adjusted to exclude any
significant sums by which the state finds that the price was increased because the
contractor-furnished cost or pricing data were inaccurate, incomplete, or not current as of the
date agreed upon between the parties.

(4) The requirements of Subsections (2) and (3) need not be applied to contracts:

(&) wherethe contract price is based on adequate price competition;

(b) where the contract price is based on established catalogue prices or market prices;

(c) where contract prices are set by law or regulation; or

(d) whereit isdetermined in writing in accordance with rules and regulations that the
requirements of this section may be waived, and the reasons for such waiver are stated in
writing.

(5) The state may, at reasonable times and places, audit the books and records of any
person who has submitted cost or pricing data pursuant to this section or any contractor or
subcontractor under any negotiated contract or subcontract other than afirm fixed-price
contract to the extent that the books and records relate to the cost or pricing data, contract, or
subcontract. The books and records shall be maintained by the contractor for three years
following the end of the fiscal year in which final payment is made under the prime contract
and by the subcontractor for three years following the end of the fiscal year in which final
payment is made under the subcontract, unless a shorter period is otherwise authorized in
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writing.

Section 47. Section 63-56-416, which is renumbered from Section 63-56-29 is
renumbered and amended to read:

[63-56-29]. 63-56-416. Cost-plus-a-per centage-of-cost contract prohibited.

(1) Subject to the limitations of this section, any type of contract which will promote
the best interests of the state may be used; provided that the use of a
cost-plus-a-percentage-of-cost contract is prohibited. A cost-reimbursement contract may be
used only when adetermination is made in writing that such contract islikely to be less costly
to the state than any other type or that it isimpracticable to obtain the supplies, services, or
construction required except under such a contract.

(2) Except with respect to firm fixed-price contracts, no contract type shall be used
unlessit has been determined in writing by the chief procurement officer, the head of a
purchasing agency, or adesignee of either officer that:

(a) the proposed contractor's accounting system will permit timely development of all
necessary cost datain the form required by the specific contract type contemplated; and

(b) the proposed contractor's accounting system is adequate to allocate costsin
accordance with generally accepted accounting principles.

Section 48. Section 63-56-417, which is renumbered from Section 63-56-30 is
renumbered and amended to read:

[63-56-30]. 63-56-417. Period of timefor contract of supplies.

(1) Unless otherwise provided by law, a contract for supplies or services may be entered
into for any period of time [eleermed] considered to be in the best interests of the state; provided
that the term of the contract and conditions of renewal or extension, if any, are included in the
solicitation and funds are available for the first fiscal period at the time of contracting. Payment
and performance obligations for succeeding fiscal periods shall be subject to the availability
and appropriation of funds.

(2) Prior to the utilization of a multiyear contract, it shall be determined in writing that
estimated requirements cover the period of the contract and are reasonably firm and continuing
and that such a contract will serve the best interests of the state by encouraging effective
competition or otherwise promoting economies in state procurement.

(3) When funds are not appropriated or otherwise made available to support
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continuation of performance in a subsequent fiscal period, the contract shall be cancelled and
the contractor shall be reimbursed for the reasonable value of any nonrecurring costs incurred
but not amortized in the price of the supplies or services delivered under the contract. The cost
of cancellation may be paid from any appropriations available for that purpose.

Section 49. Section 63-56-418, which is renumbered from Section 63-56-31 is
renumbered and amended to read:

[63-56-31]. 63-56-418. Right of stateto inspect place of business of contractor
or subcontractor.

The state may, at reasonable times, inspect the part of the plant or place of business of a
contractor or any subcontractor which is related to the performance of any contract awarded or
to be awarded by the state.

Section 50. Section 63-56-419, which is renumbered from Section 63-56-32 is
renumbered and amended to read:

[63-56-32]. 63-56-419. Determinationsfinal except when arbitrary and
capricious.

The determinations required by Subsections [63-56-20] 63-56-401(6), [63-56-21]
63-56-408(1) and (6), Sections [63-56-23] 63-56-410, [63-56-24] 63-56-411, [63-56-26]
63-56-413, Subsection [63-56-28] 63-56-415(4), Section [63-56-29] 63-56-416, and
Subsection [63-56-30] 63-56-417(2) are final and conclusive unless they are arbitrary and
capricious or clearly erroneous.

Section 51. Section 63-56-420, which is renumbered from Section 63-56-33 is
renumbered and amended to read:

[63-56-33]. 63-56-420. Factual information to attorney general if collusion
suspected.

When for any reason collusion or other anticompetitive practices are suspected among
bidders or offerors, a notice of the relevant facts shall be transmitted to the attorney general.

Section 52. Section 63-56-421, which is renumbered from Section 63-56-34 is
renumbered and amended to read:

[63-56-34]. 63-56-421. Records of contracts made.

The chief procurement officer or the head of a purchasing agency shall maintain a
record listing al contracts made under Section [63-56-23] 63-56-410 or [63-56-24] 63-56-411
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and shall maintain the record in accordance with Title 63, Chapter 2, Government Records
Access and Management Act. The record shall contain each contractor's name, the amount and
type of each contract, and alisting of the supplies, services, or construction procured under
each contract.

Section 53. Section 63-56-422, which is renumbered from Section 63-56-35.5 is
renumbered and amended to read:

[63-56-355]. 63-56-422. Exemptionsfrom sour ce selection and contract
requirements-- Violation penalty.

The policy board may, by rule, exempt a public procurement unit from the source
selection and contract award provisions of this part, if it [eleems] considers that to be in the best
economic interest of the state.

On projects where public funds or political subdivisions are involved, the owner shall
follow the procedures outlined in the Utah Procurement Code when determining or selecting
their agent or construction manager. However, no exemption shall be permitted that allows
any political subdivision of this state to negotiate, enter into, or cause to be negotiated prior to
open bidding for the prime contracting agent any predetermined agreement or arrangement
which causes interference with the traditional fair competitive bidding process or the rights of
employees under state and federal law. Any agreement or arrangement entered into in violation
of this section is unenforceable and void ab initio and the parties to such an agreement or
arrangement are subject to a class B misdemeanor penalty.

This provision shall not apply to any political subdivision, agency, or department of this
state, if, as acondition of afederal grant, there is arequirement that a schedule of
predetermined wages be included in the contract.

Section 54. Section 63-56-423, which is renumbered from Section 63-56-35.6 is
renumbered and amended to read:

[63-56-35:6]. 63-56-423. Purchase of prison industry goods.

(1) All public procurement units shall purchase goods and services produced by the
Utah Correctional Industries Division as provided by this section, which is an exemption from
this chapter. All political subdivisions of the state may purchase these goods and services and
are encouraged to do so when feasible.

(2) By July 1 of each year, the director of the Utah Correctional Industries shall publish
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and distribute to all state agencies and interested political subdivisions a catalog of goods and
services provided by the Correctional Industries Division. The catalog shall include a
description and price of each item offered for sale. The catalog shall be updated and revised
during the year as the director [dleems| considers necessary.

(3) (a) State departments, agencies, and institutions may not purchase any goods or
services provided by the Correctional Industries Division from any other source unlessit has
been determined in writing by the director of Correctional Industries and the state procurement
officer or in the case of institutions of higher education, the institutional procurement officer,
that purchase from the Correctional Industries Division is not feasible due to one of the
following circumstances:

[fa] (1) the good or service offered by the division does not meet the reasonable
requirements of the purchasing agency;

[{b}] (ii) the good or service cannot be supplied within a reasonable time by the
division; or

[fe)] (iii) the cost of the good or service, including basic price, transportation costs, and
other expenses of acquisition, is not competitive with the cost of procuring the item from
another source.

(b) In cases of disagreement, the decision may be appealed to a board consisting of the
director of the Department of Corrections, the director of Administrative Services, and a
neutral third party agreed upon by the other two members or, in the case of institutions of
higher education, the president of the involved institution shall make the final decision.

Section 55. Section 63-56-424, which is renumbered from Section 63-56-35.7 is
renumbered and amended to read:

[63-56-357]. 63-56-424. Counties and municipalities eligible to participate
in state agreements, contracts, and surplus property program.

Utah counties, municipalities, and local public procurement units may purchase from or
otherwise participate in state public procurement unit agreements and contracts.

Section 56. Section 63-56-425, which is renumbered from Section 63-56-35.8 is
renumbered and amended to read:

[63-56-358]. 63-56-425. Purchase from sheltered workshops.

(1) Asusedin thissection, "sheltered workshop" means a nonprofit organization



1485
1486
1487
1488
1489
1490
1491
1492
1493
1494
1495
1496
1497
1498
1499
1500
1501
1502
1503
1504
1505
1506
1507
1508
1509
1510
1511
1512
1513
1514
1515

12-10-04 1:10 PM H.B. 19

operated in the interest of severely disabled individual s that:

(a) iscertified as a sheltered workshop or sheltered work activity center by the United
States Department of Labor; or

(b) isasupported employment program approved by the Utah State Office of
Rehabilitation if:

(i) the program has asits principal purpose the development of employment
opportunities for individuals with severe disabilities; and

(i) at least 75% of the program employees under the procurement contract in question
have severe disabilities.

(2) Notwithstanding any provision in this chapter to the contrary, each public
procurement unit shall purchase goods and services produced by a sheltered workshop if:

(a) the good or service offered for sale by a sheltered workshop reasonably conforms to
the needs and specifications of the public procurement unit;

(b) the sheltered workshop can supply the good or service within areasonable time;

(c) the price of the good or service is reasonably competitive with the cost of procuring
the good or service from another source;

(d) the sheltered workshop has provided the public procurement unit with awritten bid
fairly identifying the good or service and naming its price; and

(e) (i) the sheltered workshop hasits principal place of businessin Utah;

(ii) the good was produced by the sheltered workshop in Utah; or

(iii) the serviceis provided by individuals, the majority of whom are domiciled in
Utah.

(3) The cost of agood or serviceis considered reasonably competitive under
Subsection (2)(c) if it iswithin 5% of the lowest responsive and responsible bid offer for that
good or service.

(4) Each sheltered workshop shall certify on any bid it submitsto a public procurement
unit under this section that it is claiming a preference under this section.

(5) Inthe case of conflict between a purchase under this section and a purchase under
Section [63-56-35:6;] 63-56-423, this section [63-56-35:8] prevails.

Section 57. Section 63-56-501, which is renumbered from Section 63-56-36 is
renumbered and amended to read:
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Part 5. Procurement of Construction

[63-56-36]. 63-56-501. Alternative methods of construction contracting
management.

(1) (& Rulesshall provide as many alternative methods of construction contracting
management as determined to be feasible.

(b) Theserulesshall:

(i) grant to the chief procurement officer or the head of the purchasing agency
responsible for carrying out the construction project the discretion to select the appropriate
method of construction contracting management for a particular project; and

(if) require the procurement officer to execute and include in the contract file awritten
statement setting forth the facts which led to the selection of a particular method of
construction contracting management for each project.

(c) Before choosing a construction contracting management method, the chief
procurement officer or the head of the purchasing agency responsible for carrying out the
construction project shall consider the following factors:

(i) when the project must be ready to be occupied,;

(ii) thetype of project;

(iii) the extent to which the requirements of the procuring agencies and the ways in
which they are to be met are known;

(iv) thelocation of the project;

(v) the size, scope, complexity, and economics of the project;

(vi) the source of funding and any resulting constraints necessitated by the funding
source;

(vii) the availability, qualification, and experience of state personnel to be assigned to
the project and how much time the state personnel can devote to the project; and

(viii) the availability, qualifications, and experience of outside consultants and
contractors to compl ete the project under the various methods being considered.

(2) (8) Rules adopted by state public procurement units and local public procurement
units to implement this section may authorize the use of a Construction Manager/General
Contractor as one method of construction contracting management.

(b) Those rules shall require that:
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1547 (i) the Construction Manager/General Contractor shall be selected using one of the

1548  source selection methods provided for in [Secttons63-56-26-throtgh-63-56-35:8] Part 4,
1549  Source Selections and Contract Formation, and Section [63-56-36-1] 63-56-502; and

1550 (if) when entering into any subcontract that was not specifically included in the

1551  Construction Manager/General Contractor's cost proposal submitted under the requirements of
1552  Subsection (2)(b)(i), the Construction Manager/General Contractor shall procure that

1553  subcontractor by using one of the source selection methods provided for in [Seetronrs63-56-20
1554  threugh63-56-35:8] Part 4, Source Selections and Contract Formation, in the same manner as
1555 if the subcontract work was procured directly by the state.

1556 (3) Procurement rules adopted by the State Building Board under Subsection (1) for
1557  state building construction projects may authorize the use of a design-build provider as one

1558  method of construction contracting management.

1559 Section 58. Section 63-56-502, which is renumbered from Section 63-56-36.1 is
1560  renumbered and amended to read:

1561 [63-56-36-1]. 63-56-502. Procurement of design-build transportation
1562  project contracts.

1563 (1) Asusedin thissection:

1564 (a) "Design-build transportation project contract” means the procurement of both the

1565 design and construction of atransportation project in a single contract with a company or
1566 combination of companies capable of providing the necessary engineering services and
1567  construction.

1568 (b) "Transportation agency" means.

1569 (i) the Department of Transportation;

1570 (if) acounty of thefirst or second class, as defined in Section 17-50-501,

1571 (iii) amunicipality of thefirst class, as defined in Section 10-2-301;

1572 (iv) apublic transit district that has more than 200,000 people residing within its
1573  boundaries; and

1574 (v) apublic airport authority[;-asteftredir-Section72-16-162].

1575 (2) Except as provided in Subsection (3), a transportation agency may award a

1576  design-build transportation project contract for any transportation project that has an estimated
1577  cost of at least $50,000,000 by following the requirements of this section.
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(3) (&) The Department of Transportation:

(i) may award a design-build transportation project contract for any transportation
project by following the requirements of this section; and

(if) shall make rules, by following the procedures and requirements of Title 63, Chapter
463, Utah Administrative Rulemaking Act, establishing requirements for the procurement of its
design-build transportation project contracts in addition to those required by this section.

(b) A public transit district that has more than 200,000 people residing within its
boundaries:

(i) may award a design-build transportation project contract for any transportation
project by following the requirements of this section; and

(it) shall pass ordinances or aresolution establishing requirements for the procurement
of its design-build transportation project contracts in addition to those required by this section.

(c) A design-build transportation project contract authorized under this Subsection (3)
is not subject to the estimated cost threshold under Subsection (2).

(4) (a) Before entering adesign-build transportation project contract, a transportation
agency may issue arequest for qualifications to prequalify potentia contractors.

(b) Public notice of the request for qualifications shall be given in accordance with
policy board rules.

(c) A transportation agency shall require, as part of the qualifications specified in the
request for qualifications, that potential contractors at least demonstrate their:

(i) construction experience;

(ii) design experience;

(i) financial, manpower, and equipment resources available for the project; and

(iv) experiencein other design-build transportation projects with attributes similar to
the project being procured.

(d) Therequest for qualifications shall identify the number of eligible competing
proposers that the transportation agency will select to submit a proposal, which must be at least
two.

(5) (@ The transportation agency shall:

(i) evaluate the responses received from the request for qualifications,

(ii) select from their number those qualified to submit proposals; and
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(iii) invite those respondents to submit proposals based upon the transportation
agency's request for proposals.

(b) If the transportation agency failsto receive at least two qualified eligible competing
proposers, the transportation agency shall readvertise the project.

(6) The transportation agency shall issue arequest for proposals to those qualified
respondents that:

(a) includes a scope of work statement constituting an information for proposal that
may include:

(i) preliminary design concepts,

(if) design criteria, needs, and objectives,

(iii) warranty and quality control requirements;

(iv) applicable standards;

(v) environmental documents,

(vi) constraints;

(vii) time expectations or limitations,

(viii) incentives or disincentives, and

(ix) other specia considerations;

(b) requires submittersto provide:

(i) asealed cost proposal;

(if) acritical path matrix schedule, including cash flow requirements;

(iii) proposal security; and

(iv) other itemsrequired by the department for the project; and

(c) may include award of a stipulated fee to be paid to submitters who submit
unsuccessful proposals.

(7) The transportation agency shall:

(a) evauate the submissions received in response to the request for proposals from the
prequalified proposers;

(b) comply with rules relating to discussion of proposals, best and final offers, and
evaluations of the proposals submitted; and

(c) after considering price and other identified factors, award the contract to the
responsible proposer whose proposal is most advantageous to the state.

- B3 -



1640
1641
1642
1643
1644
1645
1646
1647
1648
1649
1650
1651
1652
1653
1654
1655
1656
1657
1658
1659
1660
1661
1662
1663
1664
1665
1666
1667
1668
1669
1670

H.B. 19 12-10-04 1:10 PM

Section 59. Section 63-56-503, which is renumbered from Section 63-56-37 is
renumbered and amended to read:

[63-56-37]. 63-56-503. Bid security requirements-- Directed suretyship
prohibited -- Penalty.

(1) Bid security in amount equal to at least 5% of the amount of the bid shall be
required for all competitive sealed bidding for construction contracts. Bid security shall be a
bond provided by a surety company authorized to do business in this state, the equivalent in
cash, or any other form satisfactory to the state.

(2) When abidder failsto comply with the requirement for bid security set forth in the
invitation for bids, the bid shall be rejected unless, pursuant to rules, it is determined that the
failure to comply with the security requirementsis nonsubstantial.

(3) After the bids are opened, they shall be irrevocable for the period specified in the
invitation for bids, except as provided in Subsection [63-56-20] 63-56-401(6). If abidder is
permitted to withdraw a bid before award, no action shall be taken against the bidder or the bid
Ssecurity.

(4) (8 Whenissuing an invitation for a bid under this chapter, the chief procurement
officer or the head of the purchasing agency responsible for carrying out a construction project
may not require a person or entity who is bidding for a contract to obtain a bond of the type
referred to in Subsection (1) from a specific insurance or surety company, producer, agent, or
broker.

(b) A person who violates Subsection (4)(a) is guilty of an infraction.

Section 60. Section 63-56-504, which is renumbered from Section 63-56-38 is
renumbered and amended to read:

[63-56-38]. 63-56-504. Bonds necessary when contract isawarded -- Waiver --
Action -- Attorneys fees.

(1) When aconstruction contract is awarded under this chapter, the contractor to whom
the contract is awarded shall deliver the following bonds or security to the state, which shall
become binding on the parties upon the execution of the contract:

(a) aperformance bond satisfactory to the state that isin an amount equal to 100% of
the price specified in the contract and is executed by a surety company authorized to do
businessin this state or any other form satisfactory to the state; and



1671
1672
1673
1674
1675
1676
1677
1678
1679
1680
1681
1682
1683
1684
1685
1686
1687
1688
1689
1690
1691
1692
1693
1694
1695
1696
1697
1698
1699
1700
1701

12-10-04 1:10 PM H.B. 19

(b) apayment bond satisfactory to the state that isin an amount equal to 100% of the
price specified in the contract and is executed by a surety company authorized to do businessin
this state or any other form satisfactory to the state, which is for the protection of each person
supplying labor, service, equipment, or material for the performance of the work provided for
in the contract.

(2) () When aconstruction contract is awarded under this chapter, the chief
procurement officer or the head of the purchasing agency responsible for carrying out a
construction project may not require a contractor to whom a contract is awarded to obtain a
bond of the types referred to in [Sabseetions] Subsection (1)[(a)y-aneby] from a specific
insurance or surety company, producer, agent, or broker.

(b) A person who violates Subsection (2)(a) is guilty of an infraction.

(3) Rules may provide for waiver of the requirement of abid, performance, or payment
bond for circumstances in which the state considers any or all of the bonds to be unnecessary to
protect the state.

(4) A person shall have aright of action on a payment bond under this section for any
unpaid amount due him if:

(@) hehasfurnished labor, service, equipment, or material for the work provided for in
the contract for which the payment bond is furnished under this section; and

(b) he has not been paid in full within 90 days after the last date on which he performed
the labor or service or supplied the equipment or material for which the claim is made.

(5 An action upon a payment bond shall be brought in a court of competent
jurisdiction in any county where the construction contract was to be performed and not
elsawhere. The action is barred if not commenced within one year after the last day on which
the claimant performed the labor or service or supplied the equipment or material on which the
claim isbased. The obligee named in the bond need not be joined as a party to the action.

(6) Inany suit upon a payment bond, the court shall award reasonable attorneys feesto
the prevailing party, which fees shall be taxed as costsin the action.

Section 61. Section 63-56-505 (Effective 05/01/05), which is renumbered from Section
63-56-38.1 (Effective 05/01/05) is renumbered and amended to read:

[63-56-38-1{Effective05/6105)]. 63-56-505 (Effective 05/01/05). Preliminary

notice requirement.
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(1) Any person furnishing labor, service, equipment, or material for which a payment
bond claim may be made under this chapter shall provide preliminary notice to the designated
agent as prescribed by Section 38-1-32, except that this section does not apply:

(a) to aperson performing labor for wages; or

(b) if anotice of commencement is not filed as prescribed in Section 38-1-31 for the
project or improvement for which labor, service, equipment, or material is furnished.

(2) Any person who failsto provide the preliminary notice required by Subsection (1)
may not make a payment bond claim under this chapter.

(3) The preliminary notice required by Subsection (1) must be provided prior to
commencement of any action on the payment bond.

Section 62. Section 63-56-506, which is renumbered from Section 63-56-39 is
renumbered and amended to read:

[63-56-39]. 63-56-506. Form of bonds-- Effect of certified copy.

The form of the bonds required by this part shall be established by rules and
regulations. Any person may obtain from the state a certified copy of a bond upon payment of
the cost of reproduction of the bond and postage, if any. A certified copy of abond shall be
prima facie evidence of the contents, execution, and delivery of the original.

Section 63. Section 63-56-601, which is renumbered from Section 63-56-40 is
renumbered and amended to read:

Part 6. Contract Clauses

[63-56-40]. 63-56-601. Required contract clauses -- Computation of price
adjustments-- Use of rulesand regulations.

(1) Rules and regulations shall require for state construction contracts and may permit
or require for state contracts for supplies and services the inclusion of clauses providing for
adjustmentsin prices, time of performance, or other appropriate contract provisions, and
covering the following subjects:

(a) theunilatera right of the state to order in writing changes in the work within the
scope of the contract and changes in the time of performance of the contract that do not alter
the scope of the contract work;

(b) variations occurring between estimated quantities of work in a contract and actual
guantities;
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(c) suspension of work ordered by the state; and

(d) site conditions differing from those indicated in the construction contract, or
ordinarily encountered, except that differing site conditions clauses required by the rules and
regulations need not be included in a construction contract when the contract is negotiated,
when the contractor provides the site or design, or when the parties have otherwise agreed with
respect to therisk of differing site conditions.

(2) Adjustmentsin price pursuant to clauses promulgated under Subsection (1) shall be
computed in one or more of the following ways:

(@) by agreement on afixed price adjustment before commencement of the pertinent
performance or as soon thereafter as practicable;

(b) by unit prices specified in the contract or subsequently agreed upon;

(c) by the costs attributable to the events or situations under the clauses with
adjustment of profit or fee, all as specified in the contract or subsequently agreed upon;

(d) in any other manner as the contracting parties may mutually agree; or

(e) inthe absence of agreement by the parties, by a unilateral determination by the state
of the costs attributable to the events or situations under the clauses with adjustment of profit
or fee, al as computed by the state in accordance with applicable sections of the rules and
regulations issued under Subsection [63-56-28] 63-56-415(1) and subject to the provisions of
Part [H-of-thtschapter] 8, Legal and Contractual Remedies.

(3) A contractor shall be required to submit cost or pricing dataif any adjustment in
contract priceis subject to the provisions of Section [63-56-28] 63-56-415.

(4) Rulesand regulations shall require for state construction contracts and may permit

or require for state contracts for supplies and services the inclusion of clauses providing for
appropriate remedies and covering at least the following subjects:

() liguidated damages as appropriate;

(b) specified excuses for delay or nonperformance;

(c) termination of the contract for default; and

(d) termination of the contract in whole or in part for the convenience of the state.

(5) The contract clauses promulgated under this section shall be set forth in rules and
regulations. However, the chief procurement officer or the head of a purchasing agency may
modify the clauses for inclusion in any particular contract. Any variations shall be supported by
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awritten determination that describes the circumstances justifying the variations, and notice of
any material variation shall be included in the invitation for bids or request for proposals.

Section 64. Section 63-56-602, which is renumbered from Section 63-56-41 is
renumbered and amended to read:

[63-56-41]. 63-56-602. Certification of change order.

Under a construction contract, any change order which increases the contract amount
shall be subject to prior written certification that the change order is within the determined
project or contract budget. The certification shall be made by the fiscal officer of the entity
responsible for funding the project or the contract or other official responsible for monitoring
and reporting upon the status of the costs of the total project or contract budget. If the
certification discloses aresulting increase in the total project or contract budget, the
procurement officer shall not execute or make the change order unless sufficient funds are
available or the scope of the project or contract is adjusted to permit the degree of completion
feasible within the total project or contract budget asit existed prior to the change order under
consideration. However, with respect to the validity, as to the contractor, of any executed
change order upon which the contractor has reasonably relied, it shall be presumed that there
has been compliance with the provisions of this section.

Section 65. Section 63-56-701, which is renumbered from Section 63-56-42 is
renumbered and amended to read:

Part 7. Architect-Engineer Services

[63-56-42]. 63-56-701. Policy regarding architect-engineer services.

It isthe policy of this state to publicly announce all requirements for architect-engineer
services and to negotiate contracts for architect-engineer services on the basis of demonstrated
competence and qualification for the type of services required, and at fair and reasonable
prices. Architect-engineer services shall be procured as provided in this part except as
authorized by Sections [63-56-22] 63-56-409 through [63-56-24] 63-56-411. This part does not
affect the authority of, and does not apply to procedures undertaken by, a public procurement
unit to obtain the services of architects or engineersin the capacity of employees of such unit.

Section 66. Section 63-56-702, which is renumbered from Section 63-56-43 is
renumbered and amended to read:

[63-5643]. 63-56-702. Selection committee for architect-engineer services.
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In the procurement of architect-engineer services, the chief procurement officer or the
head of a purchasing agency shall encourage firms engaged in the lawful practice of their
profession to submit annually a statement of qualifications and performance data. The Building
Board shall be the selection committee for architect-engineer services contracts under its
authority. Selection committees for architect-engineer services contracts not under the authority
of the Building Board shall be established in accordance with rules and regulations
promulgated by the policy board. Selection committees shall evaluate current statements of
qualifications and performance data on file with the state, together with those that may be
submitted by other firms in response to the announcement of the proposed contract. Selection
committees shall consider no less than three firms and then shall select therefrom, based upon
criteria established and published by the selection committees, no less than three of the firms
[eleemed] considered to be the most highly qualified to provide the services required.

Section 67. Section 63-56-703, which is renumbered from Section 63-56-43.1 is
renumbered and amended to read:

[63-56-431]. 63-56-703. Selection as part of design-build or lease.

Notwithstanding any other provision of this chapter, architect-engineer services may be
procured under Title 63A, Chapter 5, State Building Board[#] - Division of Facilities
Construction and Management, as part of the services obtained in adesign-build contract or as
part of the services obtained in alease contract for real property, provided that the
qualifications of those providing the architect-engineer services are part of the consideration in
the selection process.

Section 68. Section 63-56-704, which is renumbered from Section 63-56-44 is
renumbered and amended to read:

[63-5644]. 63-56-704. Determination of compensation for architect-engineer
Services.

The procurement officer shall award a contract to aqualified firm at compensation
which the procurement officer determinesin writing to be fair and reasonable to the state. In
making this decision, the procurement officer shall take into account the estimated value, the
scope, and complexity, and the professional nature of the services to be rendered. Should the
procurement officer be unable to agree to a satisfactory contract with the firm first selected, at a
price the procurement officer determines to be fair and reasonable to the state, discussions with
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that firm shall be formally terminated. The procurement officer shall then undertake
discussions with a second qualified firm. Failing accord with the second firm, the procurement
officer shall formally terminate discussions. The procurement officer shall then undertake
discussions with athird qualified firm. Should the procurement officer be unable to award a
contract at afair and reasonable price with any of the selected firms, the procurement officer
shall select additional firms, and the procurement officer shall continue discussionsin
accordance with this part until an agreement is reached.

Section 69. Section 63-56-705, which is renumbered from Section 63-56-44.5 is
renumbered and amended to read:

[63-56-44-5]. 63-56-705. Restrictionson state agency procurement of
ar chitect-engineer services.

(1) Except as provided in Subsection (2), when a public procurement unit, in
accordance with Section [63-56-42] 63-56-701, elects to obtain architect or engineering
services by using a competitive procurement process and has provided public notice of its
competitive procurement process:

(@) ahigher education entity, or any part of one, may not submit a proposal in response
to the public procurement unit's competitive procurement process; and

(b) the public procurement unit may not award a contract to perform the architect or
engineering services solicited in the competitive procurement process to a higher education
entity or any part of one.

(2) A public procurement unit need not comply with the requirements of Subsection (1)
when the public procurement unit is procuring architect or engineer services for contracts
related to research activities and technology transfer.

Section 70. Section 63-56-801, which is renumbered from Section 63-56-45 is
renumbered and amended to read:

Part 8. Legal and Contractual Remedies

[63-56-45]. 63-56-801. Protest to chief procurement officer -- Time -- Authority
to resolve protest.

(1) Any actual or prospective bidder, offeror, or contractor who is aggrieved in
connection with the solicitation or award of a contract may protest to the chief procurement
officer or the head of a purchasing agency. A protest with respect to an invitation for bids or a
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request for proposals shall be submitted in writing prior to the opening of bids or the closing
date for proposals, unless the aggrieved person did not know and should not have known of the
facts giving rise to the protest prior to bid opening or the closing date for proposals. The protest
shall be submitted in writing within five working days after the aggrieved person knows or
should have known of the facts giving rise thereto.

(2) The chief procurement officer, the head of a purchasing agency, or a designee of
either officer shall have the authority, prior to the commencement of an action in court
concerning the controversy, to settle and resolve the protest.

Section 71. Section 63-56-802, which is renumbered from Section 63-56-46 is
renumbered and amended to read:

[63-56-46]. 63-56-802. Effect of timely protest.

In the event of atimely protest under Subsection [63-56-45] 63-56-801(1), [63-56-54]
63-56-810(1), or [63-56-59] 63-56-815(1), the state shall not proceed further with the
solicitation or with the award of the contract until all administrative and judicial remedies have
been exhausted or until the chief procurement officer, after consultation with the head of the
using agency or the head of a purchasing agency, makes a written determination that the award
of the contract without delay is necessary to protect substantial interests of the state.

Section 72. Section 63-56-803, which is renumbered from Section 63-56-47 is
renumbered and amended to read:

[63-56-47]. 63-56-803. Coststo or against protestor.

(1) When a protest is sustained administratively or upon administrative or judicia
review and the protesting bidder or offeror should have been awarded the contract under the
solicitation but is not, the protestor shall be entitled to the following relief as a claim against
the state:

() thereasonable costs incurred in connection with the solicitation, including bid
preparation and appeal costs; and

(b) any equitable relief determined to be appropriate by the reviewing administrative or
judicia body.

(2) When aprotest is not sustained by the Procurement Appeals Board, the protestor
shall reimburse the Division of Purchasing and General Servicesfor the per diem and expenses
paid by the division to witnesses or appeals board members and any additional expenses
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incurred by the state agency staff who have provided materials and administrative services to
the board for that case.

Section 73. Section 63-56-804, which is renumbered from Section 63-56-48 is
renumbered and amended to read:

[63-56-48]. 63-56-804. Debarment from consideration for award of contracts --
Causesfor debarment.

(1) After reasonable notice to the person involved and reasonabl e opportunity for that
person to be heard, the chief procurement officer or the head of a purchasing agency, after
consultation with the using agency and the attorney general, shall have authority to debar a
person for cause from consideration for award of contracts. The debarment shall not be for a
period exceeding three years. The same officer, after consultation with the using agency and the
attorney general, shall have authority to suspend a person from consideration for award of
contracts if there is probable cause to believe that the person has engaged in any activity which
might lead to debarment. The suspension shall not be for a period exceeding three months
unless an indictment has been issued for an offense which would be a cause for debarment
under Subsection (2) [efthtsseetion], in which case the suspension shall, at the request of the
attorney general, remain in effect until after the trial of the suspended person.

(2) The causes for debarment include the following:

(&) conviction of acriminal offense as an incident to obtaining or attempting to obtain a
public or private contract or subcontract or in the performance of such contract or subcontract;

(b) conviction under state or federal statutes of embezzlement, theft, forgery, bribery,
falsification or destruction of records, receiving stolen property, or any other offense indicating
alack of business integrity or business honesty which currently, seriously, and directly affects
responsibility as a state contractor;

(c) conviction under state or federal antitrust statutes;

(d) failure without good cause to perform in accordance with the terms of the contract;
or

(e) any other cause the chief procurement officer, or the head of a purchasing agency
determines to be so serious and compelling as to affect responsibility as a state contractor,
including debarment by another governmental entity for any cause listed in rules and
regulations.
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1919 Section 74. Section 63-56-805, which is renumbered from Section 63-56-49 is
1920 renumbered and amended to read:
1921 [63-5649]. 63-56-805. Authority to resolve controver sy between state and

1922  contractor.

1923 The chief procurement officer, the head of a purchasing agency, or a designee of either
1924  officer isauthorized, prior to commencement of an action in court concerning the controversy,
1925 to settle and resolve a controversy which arises between the state and a contractor under or by
1926 virtue of acontract between them. Thisincludes, without limitation, controversies based upon
1927  breach of contract, mistakes, misrepresentation, or other cause for contract modification or
1928  rescission.

1929 Section 75. Section 63-56-806, which is renumbered from Section 63-56-50 is

1930 renumbered and amended to read:

1931 [63-56-50]. 63-56-806. Decisionsof chief procurement officer to bein writing --
1932  Effect of nowriting.

1933 (1) The chief procurement officer, the head of a purchasing agency, or the designee of

1934 either officer shall promptly issue awritten decision regarding any protest, debarment or

1935  suspension, or contract controversy if it is not settled by a mutual agreement. The decision shall
1936  state the reasons for the action taken and inform the protestor, contractor, or prospective

1937  contractor of theright to judicial or administrative review as provided in this chapter.

1938 (2) A decision shall be effective until stayed or reversed on appeal, except to the extent
1939  provided in Section [63-56-46] 63-56-802. A copy of the decision under Subsection (1) shall
1940 bemailed or otherwise furnished immediately to the protestor, prospective contractor, or

1941  contractor. The decision shall be final and conclusive unless the protestor, prospective

1942  contractor, or contractor appeals administratively to the procurement appeals board in

1943  accordance with Subsection [63-56-54] 63-45-810(2) or the protestor, prospective contractor,
1944  or contractor commences an action in court in accordance with Section [63-56-59] 63-56-815.
1945 (3) If the chief procurement officer, the head of a purchasing agency, or the designee of
1946  either officer does not issue the written decision regarding a contract controversy within 60
1947  cadendar days after written request for afinal decision, or within such longer period as may be
1948  agreed upon by the parties, then the contractor may proceed as if an adverse decision had been
1949  received.
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Section 76. Section 63-56-807, which is renumbered from Section 63-56-51 is
renumbered and amended to read:

[63-56-51]. 63-56-807. Creation of Procurement AppealsBoard.

(2) (& A Procurement Appeals Board is created in the executive branch. The
Procurement Appeals Board shall be composed of a chair and one other member, to be
appointed by the governor, and athird member to be designated by the two appointed members
on a case-by-case basis.

(b) None of the members of the Procurement Appeals Board shall otherwise be
full-time employees of the state.

(c) The appointed members of the Procurement Appeals Board shall have been
membersin good standing of the state bar for at least five years and shall be experienced in
contract or commercial matters.

(d) The designated member shall possess the technical expertise and experience needed
for the proper disposition of the factual issues presented by the case.

(2) (a) Except asrequired by Subsection (2)(b), asterms of current board members
expire, the governor shall appoint each new member or reappointed member to afour-year
term.

(b) Notwithstanding the requirements of Subsection (2)(a), the governor shall, at the
time of appointment or reappointment, adjust the length of terms to ensure that the terms of
board members are staggered so that approximately half of the board is appointed every two
years.

(c) The designated member shall serve for the case on which designated until the final
disposition of the case.

(d) Appointed members may be reappointed for succeeding terms and may continue to
serve after the expiration of their terms until a successor takes office.

(e) Qualified persons may be redesignated as members.

(3) When avacancy occursin the membership for any reason, the replacement shall be
appointed for the unexpired term.

(4) () Members shall receive no compensation or benefits for their services, but may
receive per diem and expenses incurred in the performance of the member’s official duties at
the rates established by the Division of Finance under Sections 63A-3-106 and 63A-3-107.
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1981 (b) Members may decline to receive per diem and expenses for their service.

1982 Section 77. Section 63-56-808, which is renumbered from Section 63-56-52 is
1983  renumbered and amended to read:

1984 [63-56-52]. 63-56-808. Rules of procedureto be adopted.

1985 The Procurement Appeals Board shall adopt rules of procedure which, to the fullest

1986  extent possible, will provide for the expeditious resolution of controversies, including

1987  procedures to encourage agreements between the parties to a controversy prior to a hearing.
1988 The board may adopt small claims procedures for the resolution of controversiesinvolving
1989 claimsof less than $15,000.

1990 Section 78. Section 63-56-809, which is renumbered from Section 63-56-53 is
1991 renumbered and amended to read:

1992 [63-56-53]. 63-56-809. Decisionsto bein writing.

1993 The Procurement Appeals Board shall issue adecision in writing or take other

1994  appropriate action of each appeal submitted. A copy of any decision shall be provided to all
1995 parties and the chief procurement officer or the head of a purchasing agency.

1996 Section 79. Section 63-56-810, which is renumbered from Section 63-56-54 is

1997  renumbered and amended to read:

1998 [63-56-54]. 63-56-810. Jurisdiction of Procurement Appeals Board.

1999 Unless an action has been initiated previously in district courts for essentially the same

2000 cause of action, the board shall have jurisdiction to review and determine de novo:
2001 (1) any protest of asolicitation or award of a contract addressed to the board by an
2002  aggrieved actual or prospective bidder or offeror, or a contractor; and

2003 (2) any appeal by an aggrieved party from a decision rendered or [eleermed] considered
2004  to have been rendered pursuant to Section [63-56-50] 63-56-806.

2005 Section 80. Section 63-56-811, which is renumbered from Section 63-56-55 is

2006  renumbered and amended to read:

2007 [63-56-55]. 63-56-811. Timelimitsto file protest or appeal -- Effect of filing.
2008 (1) For aprotest under Subsection [63-56-54] 63-56-810(1), the aggrieved person shall

2009 file aprotest with the board within five working days after the aggrieved person knows or
2010  should have known of the facts and circumstances upon which the protest is based; provided,
2011 however, that a protest with respect to an invitation for bids or request for proposals shall be
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filed prior to the opening of bids or the closing date for proposals unless the aggrieved person
did not know and should not have known of the facts giving rise to the protest prior to bid
opening or the closing date for proposals.

(2) For an appeal from adecision regarding a protested solicitation or award, the
aggrieved person shall file an appeal within seven calendar days of receipt of adecision
rendered or [deemed] considered to have been rendered pursuant to Section [63-56-50]
63-56-806.

(3) For an appeal from a decision regarding a debarment, suspension, or contract
controversy, the aggrieved person shall file an appeal within 60 calendar days of receipt of a
decision rendered or [eleermed] considered to have been rendered pursuant to Section
[63-56-50] 63-56-806.

Section 81. Section 63-56-812, which is renumbered from Section 63-56-56 is
renumbered and amended to read:

[63-56-56]. 63-56-812. Discontinued appeal with preudice, except as
authorized.

After notice of an appeal has been filed with the Procurement Appeals Board, no party
may discontinue the appeal without prejudice, except as authorized by the Procurement
Appeas Board.

Section 82. Section 63-56-813, which is renumbered from Section 63-56-57 is
renumbered and amended to read:

[63-56-57]. 63-56-813. Factual determination of appealsboard final and
conclusive.

(1) On any protest or appeal under Section [63-56-54] 63-56-810, the Procurement
Appeals Board shall promptly decide the contract controversy or whether the solicitation or
award was in accordance with this chapter. Any prior determinations by administrative officials
regarding protests of solicitations or awards, suspension or debarments, contract controversies,
or breach of contract controversies shall not be final or conclusive.

(2) A determination of an issue of fact by the Procurement Appeals Board under
Subsection (1) shall be final and conclusive unless arbitrary and capricious or clearly
erroneous. No determination on an issue of law shall be final or conclusive.

Section 83. Section 63-56-814, which is renumbered from Section 63-56-58 is
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renumbered and amended to read:

[63-56-58]. 63-56-814. Right to appeal to Court of Appeals.

Any person receiving an adverse decision or the state may appeal a decision of the
Procurement Appeals Board to the Court of Appeals. However, no appea may be made by the
state unless recommended by the chief procurement officer or the head of the purchasing
agency involved, and approved by the attorney general.

Section 84. Section 63-56-815, which is renumbered from Section 63-56-59 is
renumbered and amended to read:

[63-56-59]. 63-56-815. Jurisdiction of district court.

(1) Thedistrict court shall have jurisdiction over an action, whether the action is at law
or in equity, between the state and:

() abidder, offeror, or contractor, prospective or actual, who is aggrieved in
connection with the solicitation or award of a contract;

(b) aperson who is subject to a suspension or debarment proceeding; and

(c) acontractor, for any cause of action which arises under, or by virtue of a contract.

(2) The provisionsof Title 63, Chapter 30d, Part 4, Notice of Claim Against a
Governmental Entity or a Government Employee, and Section 63-30d-601 do not apply to
actions brought under this chapter by an aggrieved party for equitable relief or reasonable costs
incurred in preparing or appealing an unsuccessful bid or offer.

Section 85. Section 63-56-816, which is renumbered from Section 63-56-60 is
renumbered and amended to read:

[63-56-60]. 63-56-816. Effect of prior determination by agents of state.

In any judicial action under Section [63-56-59] 63-56-815, determinations by
employees, agents, or other persons appointed by the state shall be final and conclusive only as
provided in Sections [63-56-32] 63-56-419 and [63-56-50] 63-56-806, and Subsection
[63-56-57] 63-56-813(2).

Section 86. Section 63-56-817, which is renumbered from Section 63-56-61 is
renumbered and amended to read:

[63-56-61]. 63-56-817. Statutesof limitations.

(1) Any action under Subsection [63-56-59] 63-56-815(1)(a) shall beinitiated as
follows:
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() within 20 calendar days after the aggrieved person knows or should have known of
the facts giving rise to the action; provided, however, that an action with respect to an
invitation for bids or request for proposals shall be initiated prior to the opening of bids or the
closing date for proposals unless the aggrieved person did not know and should not have
known of the facts giving rise to the action prior to bid opening or the closing date for
proposals; or

(b) within 14 calendar days after receipt of afinal administrative decision pursuant to
either Section [63-56-50] 63-56-806 or Section [63-56-57] 63-56-813, whichever is applicable.

(2) Any action under Subsection [63-56-59] 63-56-815(1)(b) shall be commenced
within six months after receipt of afinal administrative decision pursuant to Section [63-56-56]
63-56-806 or Section [63-56-57] 63-56-813, whichever is applicable.

(3) The statutory limitations on an action between private persons on a contract or for
breach of contract shall apply to any action commenced pursuant to Subsection [63-56-59]
63-56-815(1)(c), except notice of appeals from the Procurement Appeals Board pursuant to
Section [63-56-58] 63-56-814 concerning actions on a contract or for breach of contract shall
be filed within one year after the date of the Procurement Appeals Board decision.

Section 87. Section 63-56-818, which is renumbered from Section 63-56-62 is
renumbered and amended to read:

[63-56-62]. 63-56-818. Effect of violation prior to award of contract.

If prior to award it is determined administratively or upon administrative or judicial
review that a solicitation or proposed award of a contract isin violation of law, the solicitation
or proposed award shall be cancelled or revised to comply with the law.

Section 88. Section 63-56-819, which is renumbered from Section 63-56-63 is
renumbered and amended to read:

[63-56-63]. 63-56-819. Effect of violation after award of contract.

If after an award it is determined administratively or upon administrative or judicial
review that a solicitation or award of a contract isin violation of law:

(1) If the person awarded the contract has not acted fraudulently or in bad faith:

(@) The contract may be ratified and affirmed if it is determined that doing so isin the
best interests of the state; or

(b) The contract may be terminated and the person awarded the contract shall be
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compensated for the actual expenses reasonably incurred under the contract prior to
termination, plus areasonable profit;

(2) If the person awarded the contract has acted fraudulently or in bad faith:

(& The contract may be declared null and void; or

(b) The contract may be ratified and affirmed if such action isin the best interests of
the state, without prejudice to the state's rights to any appropriate damages.

Section 89. Section 63-56-820, which is renumbered from Section 63-56-64 is
renumbered and amended to read:

[63-56-64]. 63-56-820. Interest rate.

(1) Except as provided in Subsection (2), in controversies between the state and
contractors under this part, interest on amounts ultimately determined to be due to a contractor
or to the state are payable at the rate applicable to judgments from the date the claim arose
through the date of decision or judgment, whichever islater.

(2) Thissection does not apply to public assistance benefits programs.

Section 90. Section 63-56-901, which is renumbered from Section 63-56-65 is
renumbered and amended to read:

Part 9. Intergovernmental Relations

[63-56-65]. 63-56-901. Agreements between public procurement units.

Under the terms agreed upon among the parties, any public procurement unit may enter
into agreements with one or more other public procurement units to:

(1) sponsor, conduct, or administer a cooperative agreement for the procurement or
disposal of any supplies, services, or construction;

(2) cooperatively use supplies or services,

(3) commonly use or share warehousing facilities, capital equipment, and other
facilities,

(4) provide personnel; provided that the requesting public procurement unit shall pay
the public procurement unit providing the personnel the direct and indirect cost of providing
the personnel, in accordance with the agreement; or

(5 make available informational, technical, and other services, provided that the
requirements of the public procurement unit tendering the services shall have precedence over
the requesting public procurement unit and that the requesting public procurement unit shall
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pay for the expenses of the services so provided, in accordance with the agreement.

Section 91. Section 63-56-902, which is renumbered from Section 63-56-66 is
renumbered and amended to read:

[63-56-66]. 63-56-902. Services between public procurement units.

(1) Upon request, any public procurement unit may make available to other public
procurement units the following services, among others: standard forms; printed manuals;
gualified products lists; source information; common use commodities listings; supplier
prequalification information; supplier performance ratings; debarred and suspended bidders
lists; forms for invitation for bids, requests for proposals, instructions to bidders, general
contract provisions, and other contract forms; and contracts or published summaries thereof,
including price and time of delivery information.

(2) Any public procurement unit may provide the following technical services, among
others, to other public procurement units; development of specifications; devel opment of
quality assurance test methods, including receiving, inspection, and acceptance procedures; use
of testing and inspection facilities; and use of personnel training programs.

(3) Public procurement units may enter into contractual arrangements and publish a
schedule of fees for the services provided under Subsections (1) and (2).

Section 92. Section 63-56-903, which is renumbered from Section 63-56-67 is
renumbered and amended to read:

[63-56-67]. 63-56-903. Payments between public procurement units.

All payments from any public procurement unit received by a public procurement unit
supplying personnel or services shall be available to the supplying public procurement unit.

Section 93. Section 63-56-904, which is renumbered from Section 63-56-68 is
renumbered and amended to read:

[63-56-68]. 63-56-904. Compliance by one public procurement unit pursuant to
agreement considered compliance by othersto agreement.

Where the public procurement unit administering a cooperative purchase complies with
the requirements of this chapter, any public procurement unit participating in such a purchase
shall be [deemed] considered to have complied with this chapter. Public procurement units may
not enter into a cooperative purchasing agreement for the purpose of circumventing this
chapter.

-70 -



12-10-04 1:10 PM H.B. 19

2167 Section 94. Section 63-56-905, which is renumbered from Section 63-56-69 is
2168 renumbered and amended to read:
2169 [63-56-69]. 63-56-905. Chief procurement officer to collect information asto

2170  supplies, etc.

2171 To the extent possible, the chief procurement officer may collect information

2172 concerning the type, cost, quality, and quantity of commonly used supplies, services, or

2173  construction being procured or used by state public procurement units and local public

2174  procurement units. The chief procurement officer may make the information available to any
2175  public procurement unit upon request.

2176 Section 95. Section 63-56-906, which is renumbered from Section 63-56-70 is
2177  renumbered and amended to read:
2178 [63-56-70]. 63-56-906. Resolving controversy arising under a cooper ative

2179  purchasing agreement.

2180 Under a cooperative purchasing agreement, controversies arising between an

2181  administering state public procurement unit and its bidders, offerors, or contractors shall be
2182  resolved in accordance with Part [H-oefthischapter] 8, Legal and Contractual Remedies.

2183 Section 96. Section 63-56-907, which is renumbered from Section 63-56-71 is
2184  renumbered and amended to read:

2185 [63-56-71]. 63-56-907. Resolution of local public procurement controversies.
2186 Any local public procurement unit is authorized to enter into an agreement with the

2187  State Procurement Appeals Board to resolve controversies between the local public
2188  procurement unit and its contractors, whether or not such controversy arose from a cooperative
2189  purchasing agreement.

2190 Section 97. Section 63-56-1001, which is renumbered from Section 63-56-72 is
2191  renumbered and amended to read:

2192 Part 10. Illegal Activities

2193 [63-56-72]. 63-56-1001. Felony to accept emolument.

2194 Any person acting as a procurement officer for the state of Utah or any subdivision

2195 thereof, or who in any official capacity participates in the procurement of any supplies,
2196  services, construction, real property, or insurance for any such political units, is guilty of a
2197  felony if the person asks, receives, or offersto receive any emolument, gratuity, contribution,
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loan, or reward, or any promise thereof, either for the person’'s own use or the use or benefit of
any other person or organization from any person interested in the sale of such supplies,
services, construction, real property, or insurance.

Section 98. Section 63-56-1002, which is renumbered from Section 63-56-73 is
renumbered and amended to read:

[63-56-73]. 63-56-1002. Felony to offer emolument.

A person who isinterested in any way in the sale of any supplies, services, construction,
real property, or insurance to the state of Utah or any political subdivision thereof, is guilty of a
felony if the person gives or offers to give any emolument, gratuity, contribution, loan or
reward, or any promise thereof to any person acting as a procurement officer, or who in any
officia capacity participates in the procurement of such supplies, services, construction, rea
property, or insurance, whether it is given for his own use or for the use or benefit of any other
person or organization.

Section 99. Section 63A-5-208 is amended to read:

63A-5-208. Definitions-- Certain public construction bidsto list subcontractors --
Changing subcontractors -- Bidders as subcontractor s -- Dispute resolution process --
Penalties.

(1) Asusedin thissection:

(&) "First-tier subcontractor" means a subcontractor who contracts directly with the
prime contractor.

(b) "Subcontractor" means any person or entity under contract with a contractor or
another subcontractor to provide services or labor for the construction, installation, or repair of
an improvement to real property.

(c) "Subcontractor" includes a trade contractor or specialty contractor.

(d) "Subcontractor" does not include suppliers who provide only materials, equipment,
or supplies to a contractor or subcontractor.

(2) Thedirector shall apply the provisions of this section to achieve fair and
competitive bidding and to discourage bid-shopping by contractors.

(3) (A (i) (A) On each public construction project, the director shall require the
apparent lowest three bidders to submit alist of their first-tier subcontractors indicating each
subcontractor's name, bid amount, and other information required by rule.
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(B) Other bidders who are not one of the apparent lowest three bidders may also
submit alist of their first-tier subcontractors containing the information required by this
Subsection (3).

(C) Thedirector may not consider any bid submitted by a bidder if the bidder failsto
submit a subcontractor list meeting the requirements of this section.

(ii) On projects where the contractor's total bid is less than $500,000, subcontractors
whose bid is less than $20,000 need not be listed.

(iii) On projects where the contractor's total bid is $500,000 or more, subcontractors
whose bid is less than $35,000 need not be listed.

(b) (i) The biddersshall submit thislist within 24 hours after the bid opening time, not
including Saturdays, Sundays, and state holidays.

(if) Thislist does not limit the director's right to authorize a change in the listing of any
subcontractor.

(c) Thebiddersshall verify that al subcontractors listed as part of their bids are
licensed as required by state law.

(d) Twenty-four hours after the bid opening, the contractor may change his
subcontractors only after:

(i) receiving permission from the director; and

(i) establishing that:

(A) thechangeisin the best interest of the state; and

(B) the contractor establishes reasons for the change that meet the standards established
by the State Building Board.

(e) If the director approves any changes in subcontractors that result in a net lower
contract price for subcontracted work, the total of the prime contract may be reduced to reflect
the changes.

(4) (&) A bidder may list himself as a subcontractor when the bidder is currently
licensed to perform the portion of the work for which the bidder lists himself as a subcontractor
and:

(i) the bidder intends to perform the work of a subcontractor himself; or

(ii) the bidder intends to obtain a subcontractor to perform the work at alater date
because the bidder was unable to:
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(A) obtain abid from a qualified subcontractor; or

(B) obtain abid from a qualified subcontractor at a cost that the bidder considersto be
reasonable.

(b) (i) When the bidder intends to perform the work of a subcontractor himself, the
director may, by written request, require that the bidder provide the director with information
indicating the bidder's:

(A) previous experience in the type of work to be performed; and

(B) qudificationsfor performing the work.

(if) The bidder must respond in writing within five business days of receiving the
director's written request.

(iii) If the bidder's submitted information causes the director to reasonably believe that
self-performance of the portion of the work by the bidder islikely to yield a substandard
finished product, the director shall:

(A) require the bidder to use a subcontractor for the portion of the work in question and
obtain the subcontractor bid under the supervision of the director; or

(B) reject the bidder's bid.

(c) (i) When the bidder intends to obtain a subcontractor to perform the work at alater
date, the bidder shall provide documentation with the subcontractor list describing:

(A) the bidder's efforts to obtain abid of a qualified subcontractor at a reasonable cost;
and

(B) why the bidder was unable to obtain a qualified subcontractor bid.

(i) If the bidder who intends to obtain a subcontractor to perform the work at alater
date is awarded a contract, the director shall supervise the bidder's efforts to obtain a qualified
subcontractor bid.

(iii) The director may not adjust the amount of the contract awarded in order to reflect
the actual amount of the subcontractor's bid.

(5) Thedivision may not disclose any subcontractor bid amounts obtained under this
section until the division has awarded the project to a contractor.

(6) (&8 Thedirector shal, in consultation with the State Building Board, prepare draft
rules establishing a process for resolving disputes involved with contracts under the division's
procurement authority.
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(b) The draft rules shall be presented to the Government Operations Interim Committee
for review, comment, and recommendations before August 31, 2004.

(c) Thedirector shall consider, and the rules may include:

(i) requirements regarding preliminary resolution efforts between the parties directly
involved with the dispute;

(ii) requirementsfor the filing of claims, including notification, timeframes, and
documentation;

(iii) identification of the types of costs éligible for allocation and a method for
alocating costs among the parties to the dispute;

(iv) required time periods, not to exceed 60 days, for the resolution of the claim;

(v) provision for an independent hearing officer, panel, or arbitrator to extend the time
period for resolution of the claim by not to exceed 60 additional days for good cause;

(vi) provision for the extension of required time periods if the claimant agrees;

(vii) requirements that decisions be issued in writing;

(viii) provisions for administrative appeals of the decision;

(ix) provisionsfor the timely payment of claims after resolution of the dispute,
including any appeals;

(x) arequirement that the final determination resulting from the dispute resolution
process provided for in the rulesis afinal agency action subject to judicial review as provided
in Sections 63-46b-14 and 63-46b-15;

(xi) arequirement that a claim or dispute that does not include a monetary claim
against the division or its agentsis not limited to the dispute resolution process provided for in
this Subsection (6);

(xii) requirements for claims and disputes to be eligible for this dispute resolution
process;

(xiii) the use of an independent hearing officer, panel, arbitration, or mediation; and

(xiv) the circumstances under which a subcontractor may file aclaim directly with the
division.

(d) Persons pursuing claims under the process required by this Subsection (6):

(i) are bound by the decision reached under this process unless the decision is properly
appealed; and
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2322 (if) may not pursue claims or disputes under the dispute resolution process established
2323  in Sections [63-56-49] 63-56-805 through [63-56-58] 63-56-814.
2324 (7) Inaddition to all other reasons allowed by law or rule, the director may reject al

2325  bidsif none of the bidders whose bid is within the budget of the project submit a subcontractor
2326  list that meets the requirements of this section.

2327 (8 Any violation of this section, or any fraudulent misrepresentation by a contractor,
2328  subcontractor, or supplier, may be grounds for:

2329 (a) the contractor, subcontractor, or supplier to be suspended or debarred by the
2330 director; or
2331 (b) the contractor or subcontractor to be disciplined by the Division of Professional and

2332  Occupational Licensing.

2333 Section 100. Section 63B-2-102 is amended to read:

2334 63B-2-102. Maximum amount -- Projects authorized.

2335 (1) Thetotal amount of bonds issued under this part may not exceed $80,000,000.
2336 (2) (@) Proceeds from the issuance of bonds shall be provided to the division to provide

2337 fundsto pay al or part of the cost of acquiring and constructing the projects listed in this

2338  Subsection (2).

2339 (b) These costs may include the cost of acquiring land, interestsin land, easements and
2340 rights-of-way, improving sites, and acquiring, constructing, equipping, and furnishing facilities
2341  and all structures, roads, parking facilities, utilities, and improvements necessary, incidental, or
2342  convenient to the facilities, interest estimated to accrue on these bonds during the period to be
2343  covered by construction of the projects plus a period of six months after the end of the

2344  construction period and al related engineering, architectural, and legal fees.

2345 (c) For the division, proceeds shall be provided for the following:

2346 CAPITAL IMPROVEMENTS

2347 1 Alterations, Repairs, and Improvements $8,413,900
2348 TOTAL IMPROVEMENTS $8,413,900
2349 CAPITAL FACILITIES CONSTRUCTION

2350 ESTIMATED

2351 OPERATIONS

2352 AND
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PROJECT PROJECT
PRIORITY DESCRIPTION
1 Corrections - Northern Utah
Community Corrections Center Phase I
2 University of Utah
Marriot Library Phase [l
3 Ogden Courts Building Phase I
Utah National Guard -
Southeast Utah Armory Phase I
5 Southern Utah University
Library Phase Il
6 Utah Valley Special Events
Center Phase 1
7 Salt Lake Community College
- Land
Tax Commission Building
9 Dixie College Business Building
10 Salt Lake Community College
South City 3rd Floor and Boiler
11 Public Education -

Deaf and Blind Classrooms
TOTAL CONSTRUCTION

TOTAL IMPROVEMENTSAND

CONSTRUCTION

(d) For purposes of this section, operations and maintenance costs:

(i) areestimatesonly;

AMOUNT
FUNDED
$2,729,700

$10,200,000

$12,096,000
$397,800

$7,004,400

$11,845,300

$1,300,000

$14,224,000

$2,823,300

$4,009,500

$3,456,100

$70,086,100
$78,500,000

H.B. 19
MAINTENANCE
COSTS
$158,000

$881,600

$340,000
$70,500

$427,000

$536,900

$0

$812,000

$187,800

$257,600

$124,800

(if) may include any operations and maintenance costs already funded in existing

agency budgets; and

(iif) are not commitments by this Legislature or future Legislatures to fund those

operations and maintenance costs.
(3) (& The amounts funded as listed in Subsection (2) are estimates only and do not
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constitute a limitation on the amount that may be expended for any project.

(b) The board may revise these estimates and redistribute the amount estimated for a
project among the projects authorized.

() The commission, by resolution and in consultation with the board, may delete one
or more projects from thislist if the inclusion of that project or those projectsin the list could
be construed to violate state law or federal law or regulation.

(4) (& Thedivision may enter into agreements related to these projects before the
receipt of proceeds of bonds issued under this chapter.

(b) Thedivision shall make those expenditures from unexpended and unencumbered
building funds already appropriated to the Capital Projects Fund.

(c) Thedivision shall reimburse the Capital Projects Fund upon receipt of the proceeds
of bonds issued under this chapter.

(d) The commission may, by resolution, make any statement of intent relating to that
reimbursement that is necessary or desirable to comply with federal tax law.

(5) (@) For those projects for which only partia funding is provided in Subsection (2),
it istheintent of the Legislature that the balance necessary to complete the projects be
addressed by future Legidlatures, either through appropriations or through the issuance or sale
of bonds.

(b) For those phased projects, the division may enter into contracts for amounts not to
exceed the anticipated full project funding but may not allow work to be performed on those
contracts in excess of the funding aready authorized by the Legislature.

(c) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-40] 63-56-601.

(d) Itisalsotheintent of the Legidature that this authorization to the division does not
bind future Legidlatures to fund projectsinitiated from this authorization.

Section 101. Section 63B-3-102 is amended to read:

63B-3-102. Maximum amount -- Projects authorized.

(1) Thetotal amount of bonds issued under this part may not exceed $64,600,000.

(2) (8) Proceeds from the issuance of bonds shall be provided to the division to provide
funds to pay all or part of the cost of acquiring and constructing the projects listed in this
Subsection (2).
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(b) These costs may include the cost of acquiring land, interestsin land, easements and
rights-of-way, improving sites, and acquiring, constructing, equipping, and furnishing facilities
and all structures, roads, parking facilities, utilities, and improvements necessary, incidental, or
convenient to the facilities, interest estimated to accrue on these bonds during the period to be
covered by construction of the projects plus a period of six months after the end of the
construction period and al related engineering, architectural, and legal fees.

(c) For the division, proceeds shall be provided for the following:

CAPITAL IMPROVEMENTS

1 Alterations, Repairs, and Improvements $5,000,000
TOTAL IMPROVEMENTS $5,000,000
CAPITAL AND ECONOMIC DEVELOPMENT
ESTIMATED
OPERATIONS
AND
PROJECT PROJECT AMOUNT MAINTENANCE
PRIORITY DESCRIPTION FUNDED COSTS
1 University of Utah $13,811,500 $881,600
Marriott Library Phase Il (Fina)
2 Bridgerland Applied Technology Center $2,400,000 $0
Utah State University Space
3 Weber State University - $2,332,100 $9,600
Heat Plant
4 Department of Human Services $4,180,000 $400,000
- Division of Y outh Corrections renamed
in 2003 to the Division of Juvenile
Justice Services
5 Snow College - $3,885,100 $224,500
Administrative Services/Student Center
6 Ogden Weber Applied $750,000 $0

Technology Center -
Metal Trades Building Design and
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7 Department of Corrections
B-Block Remodel
8 Utah State University -
Old Main Phase 11l Design
9 Department of Corrections - 144 bed
Uintah Expansion
10 Southern Utah University
Administrative Services/Student Center
11 Anasazi Museum
12 Hill Air Force Base -
Easements Purchase
13 Signetics Building Remodel
14 Antelope Island Visitors Center
15 State Fair Park -
Master Study
16 Utah National Guard - Draper Land
17 Davis Applied Technology Center -
Design
18 Palisade State Park - Land
and Park Development
19 Department of Human Services
- Cedar City Land
20 Department of Human Services
- Clearfield Land
21 Electronic technology,

Equipment Purchase

eguipment, and hardware

TOTAL CAPITAL AND ECONOMIC DEVELOPMENT

TOTAL IMPROVEMENTS AND

CAPITAL AND ECONOMIC DEVELOPMENT

(d) For purposes of this section, operations and maintenance costs.
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$1,237,100 $72,000
$550,000 $0
$6,700,000 $168,800
$5,630,400 $314,200
$760,200 $8,500
$9,500,000 $0
$2,000,000 $0
$750,000 $30,000
$150,000 $0
$380,800 $0
$325,000 $0
$300,000 $0
$80,000 $0
$163,400 $0
$2,500,000 $0
$58,885,600
$63,885,600
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(i) areestimatesonly;

(if) may include any operations and maintenance costs aready funded in existing
agency budgets; and

(iii) are not commitments by this Legislature or future Legislatures to fund those
operations and maintenance costs.

(3) (&) The amounts funded as listed in Subsection (2) are estimates only and do not
constitute a limitation on the amount that may be expended for any project.

(b) The board may revise these estimates and redistribute the amount estimated for a
project among the projects authorized.

() The commission, by resolution and in consultation with the board, may delete one
or more projects from thislist if the inclusion of that project or those projectsin thelist could
be construed to violate state law or federal law or regulation.

(4) (& Thedivision may enter into agreements related to these projects before the
receipt of proceeds of bonds issued under this chapter.

(b) Thedivision shall make those expenditures from unexpended and unencumbered
building funds already appropriated to the Capital Projects Fund.

(c) Thedivision shall reimburse the Capital Projects Fund upon receipt of the proceeds
of bonds issued under this chapter.

(d) The commission may, by resolution, make any statement of intent relating to that
reimbursement that is necessary or desirable to comply with federal tax law.

(5) (@) For those projects for which only partia funding is provided in Subsection (2),
it istheintent of the Legislature that the balance necessary to complete the projects be
addressed by future Legidatures, either through appropriations or through the issuance or sale
of bonds.

(b) For those phased projects, the division may enter into contracts for amounts not to
exceed the anticipated full project funding but may not allow work to be performed on those
contracts in excess of the funding aready authorized by the Legislature.

(c) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-40] 63-56-601.

(d) Itisalsotheintent of the Legidature that this authorization to the division does not
bind future Legislatures to fund projectsinitiated from this authorization.
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Section 102. Section 63B-4-102 is amended to read:

63B-4-102. Maximum amount -- Projects authorized.

(1) Thetotal amount of bonds issued under this part may not exceed $45,300,000.

(2) (a) Proceeds from the issuance of bonds shall be provided to the division to provide
funds to pay al or part of the cost of acquiring and constructing the projectslisted in this
Subsection (2).

(b) These costs may include the cost of acquiring land, interests in land, easements and
rights-of-way, improving sites, and acquiring, constructing, equipping, and furnishing facilities
and all structures, roads, parking facilities, utilities, and improvements necessary, incidental, or
convenient to the facilities, interest estimated to accrue on these bonds during the period to be
covered by construction of the projects plus a period of six months after the end of the
construction period, and all related engineering, architectural, and legal fees.

(c) For thedivision, proceeds shall be provided for the following:

CAPITAL IMPROVEMENTS

Alterations, Repairs, and Improvements $7,200,000
TOTAL IMPROVEMENTS $7,200,000
CAPITAL AND ECONOMIC DEVELOPMENT
PROJECT AMOUNT ESTIMATED
DESCRIPTION FUNDED OPERATIONS AND
MAINTENANCE
COSTS
Corrections - Uinta VA $11,300,000 $212,800
Utah County Y outh Correctional Facility $6,650,000 $245,000
Ogden Weber Applied Technology Center - $5,161,000 $176,000
Metal Trades
Project Reserve Fund $3,500,000 None
Weber State University - Browning Center $3,300,000 None
Remodel
Heber Wells Building Remodel $2,000,000 None
Higher Education Davis County - Land Purchase  $1,600,000 None
National Guard -- Provo Armory $1,500,000 $128,000

-82 -



2539
2540
2541
2542
2543
2544
2545
2546
2547
2548
2549
2550
2551
2552
2553
2554
2555
2556
2557
2558
2559
2560
2561
2562
2563
2564
2565
2566
2567
2568
2569

12-10-04 1:10 PM H.B. 19

Department of Natural Resources - Pioneer $900,000 $65,000

Trails Visitor Center

Higher Education Design Projects $800,000 Varies
depending
upon
projects
selected

Salt Lake Community College -

South Valley Planning $300,000 None
Division of Y outh Corrections renamed in 2003

to the Division of Juvenile Justice

Services - Logan Land $120,000 None
Purchase
TOTAL CAPITAL AND ECONOMIC DEVELOPMENT $37,131,000
TOTAL IMPROVEMENTS AND
CAPITAL AND ECONOMIC DEVELOPMENT $44,331,000

(d) For purposes of this section, operations and maintenance costs:

(i) areestimatesonly;

(it) may include any operations and maintenance costs already funded in existing
agency budgets; and

(iii) are not commitments by this Legislature or future Legislatures to fund those
operations and maintenance costs.

(3) (& The amounts funded as listed in Subsection (2) are estimates only and do not
constitute a limitation on the amount that may be expended for any project.

(b) The board may revise these estimates and redistribute the amount estimated for a
project among the projects authorized.

(c) The commission, by resolution and in consultation with the board, may delete one
or more projects from thislist if the inclusion of that project or those projectsin thelist could
be construed to violate state law or federal law or regulation.

(4) (&) Thedivision may enter into agreements related to these projects before the
receipt of proceeds of bonds issued under this chapter.
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(b) Thedivision shall make those expenditures from unexpended and unencumbered
building funds already appropriated to the Capital Projects Fund.

(c) Thedivision shall reimburse the Capital Projects Fund upon receipt of the proceeds
of bonds issued under this chapter.

(d) The commission may, by resolution, make any statement of intent relating to that
reimbursement that is necessary or desirable to comply with federal tax law.

(5) (@) For those projects for which only partia funding is provided in Subsection (2),
it istheintent of the Legislature that the balance necessary to complete the projects be
addressed by future Legidlatures, either through appropriations or through the issuance or sale
of bonds.

(b) For those phased projects, the division may enter into contracts for amounts not to
exceed the anticipated full project funding but may not allow work to be performed on those
contracts in excess of the funding aready authorized by the Legislature.

(c) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-40] 63-56-601.

(d) Itisalsotheintent of the Legidature that this authorization to the division does not
bind future Legidlatures to fund projectsinitiated from this authorization.

Section 103. Section 63B-5-102 is amended to read:

63B-5-102. Maximum amount -- Projects authorized.

(1) Thetotal amount of bonds issued under this part may not exceed $32,000,000.

(2) (@) Proceeds from the issuance of bonds shall be provided to the division to provide
funds to pay all or part of the cost of acquiring and constructing the projects listed in this
Subsection (2).

(b) These costs may include the cost of acquiring land, interestsin land, easements and
rights-of-way, improving sites, and acquiring, constructing, equipping, and furnishing facilities
and all structures, roads, parking facilities, utilities, and improvements necessary, incidental, or
convenient to the facilities, interest estimated to accrue on these bonds during the period to be
covered by construction of the projects plus a period of six months after the end of the
construction period, and all related engineering, architectural, and legal fees.

(c) For the division, proceeds shall be provided for the following:

CAPITAL IMPROVEMENTS
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Alterations, Repairs, and Improvements $7,600,000
TOTAL IMPROVEMENTS $7,600,000
CAPITAL AND ECONOMIC DEVELOPMENT
ESTIMATED
OPERATIONS AND
PROJECT AMOUNT MAINTENANCE
DESCRIPTION FUNDED COSTS
Corrections - Gunnison (192 Beds) $13,970,000 $210,000
University of Utah -- Gardner Hall $7,361,000 $203,900
Weber State University Davis Campus $771,000 None
-- Land Purchase
Department of Workforce Services Cedar City $148,000 None
-- Land Purchase
College of Eastern Utah Durrant School $400,000 None
-- Land Purchase
State Hospital - Forensic Design (200 beds) $750,000 $575,000

TOTAL CAPITAL AND ECONOMIC DEVELOPMENT $23,400,000
TOTAL IMPROVEMENTS AND
CAPITAL AND ECONOMIC DEVELOPMENT $31,000,000

(d) For purposes of this section, operations and maintenance costs:

(i) areestimatesonly;

(if) may include any operations and maintenance costs aready funded in existing
agency budgets; and

(iii) are not commitments by this Legislature or future Legislatures to fund those
operations and mai ntenance costs.

(3) (&) The amounts funded as listed in Subsection (2) are estimates only and do not
constitute a limitation on the amount that may be expended for any project.

(b) The board may revise these estimates and redistribute the amount estimated for a
project among the projects authorized.

() The commission, by resolution and in consultation with the board, may delete one
or more projects from thislist if the inclusion of that project or those projectsin thelist could
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be construed to violate state law or federal law or regulation.

(4) (&) Thedivision may enter into agreements related to these projects before the
receipt of proceeds of bonds issued under this chapter.

(b) Thedivision shall make those expenditures from unexpended and unencumbered
building funds already appropriated to the Capital Projects Fund.

(c) Thedivision shall reimburse the Capital Projects Fund upon receipt of the proceeds
of bonds issued under this chapter.

(d) The commission may, by resolution, make any statement of intent relating to that
reimbursement that is necessary or desirable to comply with federal tax law.

(5) (@) For those projects for which only partial funding is provided in Subsection (2),
it isthe intent of the Legislature that the balance necessary to complete the projects be
addressed by future Legidlatures, either through appropriations or through the issuance or sale
of bonds.

(b) For those phased projects, the division may enter into contracts for amounts not to
exceed the anticipated full project funding but may not allow work to be performed on those
contracts in excess of the funding already authorized by the Legislature.

(c) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-46] 63-56-601.

(d) Itisalsotheintent of the Legidature that this authorization to the division does not
bind future Legidatures to fund projectsinitiated from this authorization.

Section 104. Section 63B-6-102 is amended to read:

63B-6-102. Maximum amount -- Projects authorized.

(1) Thetotal amount of bonds issued under this part may not exceed $57,000,000.

(2) (a) Proceeds from the issuance of bonds shall be provided to the division to provide
funds to pay al or part of the cost of acquiring and constructing the projects listed in this
Subsection (2).

(b) These costs may include the cost of acquiring land, interests in land, easements and
rights-of-way, improving sites, and acquiring, constructing, equipping, and furnishing facilities
and all structures, roads, parking facilities, utilities, and improvements necessary, incidental, or
convenient to the facilities, interest estimated to accrue on these bonds during the period to be
covered by construction of the projects plus a period of six months after the end of the
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2663  construction period, and all related engineering, architectural, and legal fees.

2664 (c) For thedivision, proceeds shall be provided for the following:

2665 CAPITAL AND ECONOMIC DEVELOPMENT

2666 ESTIMATED
2667 OPERATIONS
2668 AMOUNT AND

2669 PROJECT DESCRIPTION FUNDED MAINTENANCE
2670  Youth Corrections - Carbon / Emery (18 beds) $2,298,100 $70,000

2671  State Hospital - 100 bed Forensic Facility $13,800,700 $320,600
2672  Utah State University - Widtsoe Hall $23,986,700 $750,200
2673  Davis Applied Technology Center $6,344,900 $144,000
2674 - Medical/Health Tech Addition

2675  Southern Utah University -- Physical $1,100,000 $456,100
2676  Education Building (Design)

2677  Salt Lake Community College -- High $1,165,000 $718,500
2678  Technology Building, 90th So. Campus (Design)

2679  Department of Natural Resources - Antelope $3,600,000 None

2680 Island Road

2681  Youth Corrections $1,500,000 None

2682 - Region 1 72 Secured Bed Facility

2683  Department of Natural Resources - Dead Horse $1,350,000 $5,700

2684  Point Visitors Center

2685 TOTAL CAPITAL AND ECONOMIC $55,145,400

2686 DEVELOPMENT

2687 (d) For purposes of this section, operations and maintenance costs:

2688 (i) areestimatesonly;

2689 (if) may include any operations and maintenance costs already funded in existing

2690  agency budgets, and

2691 (iii) are not commitments by this Legislature or future Legislatures to fund those
2692  operations and maintenance costs.

2693 (3) (& The amounts funded as listed in Subsection (2) are estimates only and do not
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constitute a limitation on the amount that may be expended for any project.

(b) The board may revise these estimates and redistribute the amount estimated for a
project among the projects authorized.

() The commission, by resolution and in consultation with the board, may delete one
or more projects from thislist if the inclusion of that project or those projectsin the list could
be construed to violate state law or federal law or regulation.

(4) (& Thedivision may enter into agreements related to these projects before the
receipt of proceeds of bonds issued under this chapter.

(b) Thedivision shall make those expenditures from unexpended and unencumbered
building funds already appropriated to the Capital Projects Fund.

(c) Thedivision shall reimburse the Capital Projects Fund upon receipt of the proceeds
of bonds issued under this chapter.

(d) The commission may, by resolution, make any statement of intent relating to that
reimbursement that is necessary or desirable to comply with federal tax law.

(5) (@) For those projects for which only partia funding is provided in Subsection (2),
it istheintent of the Legislature that the balance necessary to complete the projects be
addressed by future Legidlatures, either through appropriations or through the issuance or sale
of bonds.

(b) For those phased projects, the division may enter into contracts for amounts not to
exceed the anticipated full project funding but may not allow work to be performed on those
contracts in excess of the funding aready authorized by the Legislature.

(c) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-40] 63-56-601.

(d) Itisalsotheintent of the Legidature that this authorization to the division does not
bind future Legidlatures to fund projectsinitiated from this authorization.

Section 105. Section 63B-6-402 is amended to read:

63B-6-402. Maximum amount -- Projects authorized.

(1) Thetotal amount of bonds issued under this part may not exceed $9,000,000.

(2) (8) Proceeds from the issuance of bonds shall be provided to the State Tax
Commission to provide funds to pay all or part of the cost of the project described in this
Subsection (2).
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2725 (b) These costs may include:

2726 (i) the cost of acquisition, development, and conversion of computer hardware and
2727  software for motor vehicle fee systems and tax collection and accounting systems of the state;
2728 (i) interest estimated to accrue on these bonds during the period to be covered by that
2729  development and conversion, plus a period of six months following the completion of the
2730  development and conversion; and

2731 (iii) al related engineering, consulting, and legal fees.

2732 (c) For the State Tax Commission, proceeds shall be provided for the following:
2733 PROJECT AMOUNT

2734 DESCRIPTION FUNDED

2735 UTAX SYSTEMS $8,500,000

2736 ACQUISITION AND DEVELOPMENT

2737 (3) The commission, by resolution may decline to issue bonds if the project could be

2738  construed to violate state law or federal law or regulation.

2739 (4) (a) For thisproject, for which only partial funding is provided in Subsection (2), it
2740 istheintent of the Legislature that the balance necessary to complete the project be addressed
2741 by future Legidatures, either through appropriations or through the issuance or sale of bonds.
2742 (b) The State Tax Commission may enter into contracts for amounts not to exceed the
2743  anticipated full project funding but may not allow work to be performed on those contracts in
2744  excess of the funding already authorized by the Legislature.

2745 (c) Those contracts shall contain a provision for termination of the contract for the
2746  convenience of the state as required by Section [63-56-46] 63-56-601.

2747 (d) Itisalsotheintent of the Legidature that this authorization to the State Tax

2748  Commission does not bind future Legislatures to fund projects initiated from this authorization.
2749 Section 106. Section 63B-7-102 is amended to read:

2750 63B-7-102. Maximum amount -- Projects authorized.

2751 (1) Thetotal amount of bonds issued under this part may not exceed $33,600,000.
2752 (2) (a) Proceeds from the issuance of bonds shall be provided to the division to provide

2753  fundsto pay al or part of the cost of acquiring and constructing the projects listed in this
2754  Subsection (2).
2755 (b) These costs may include the cost of acquiring land, interests in land, easements and
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rights-of-way, improving sites, and acquiring, constructing, equipping, and furnishing facilities

and all structures, roads, parking facilities, utilities, and improvements necessary, incidental, or

convenient to the facilities, interest estimated to accrue on these bonds during the period to be

covered by construction of the projects plus a period of six months after the end of the

construction period, and all related engineering, architectural, and legal fees.

(c) For thedivision, proceeds shall be provided for the following:

PROJECT
DESCRIPTION

Southern Utah University
Land Purchase

Salt Lake Community College
High Tech Center -
Jordan Campus

Children's Special Health Care
Needs Clinic

Y outh Corrections - 2 @ 32 beds
(Vernal / Logan)

Corrections - Gunnison 288 bed
and Lagoon Expansion

University of Utah -
Cowles Building

Utah Valley State College -
Technical Building

Sevier Valley Applied Technology
Center - Shop Expansion

Division of Parks and Recresation
Statewide Restrooms

Murray Highway Patrol Office

Department of Workforce
Services - Davis County

AMOUNT
FUNDED

$4,600,000

$3,980,700

$755,400

$419,500

$8,425,600

$445,500

$1,166,300

$3,014,300

$1,000,000

$2,300,000
$2,780,000
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ESTIMATED
OPERATIONS AND
MAINTENANCE

$0

$507,900

$247,600

$276,000

$0

$101,700

$391,000

$443,300

$22,700

$81,000
$128,100
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Employment Center

State Hospital - Rampton I $1,600,000 $462,000
Courts - 4th District $1,368,000 $0

Land - Provo
Dixie College - Land $1,000,000 $0
TOTAL CAPITAL AND $32,855,300

ECONOMIC DEVELOPMENT

(d) For purposes of this section, operations and maintenance costs:

(i) areestimatesonly;

(if) may include any operations and maintenance costs aready funded in existing
agency budgets; and

(iii) are not commitments by this Legislature or future Legislatures to fund those
operations and maintenance costs.

(3) (&) The amounts funded as listed in Subsection (2) are estimates only and do not
constitute a limitation on the amount that may be expended for any project.

(b) The board may revise these estimates and redistribute the amount estimated for a
project among the projects authorized.

() The commission, by resolution and in consultation with the board, may delete one
or more projects from thislist if the inclusion of that project or those projectsin thelist could
be construed to violate state law or federal law or regulation.

(4) (& Thedivision may enter into agreements related to these projects before the
receipt of proceeds of bonds issued under this chapter.

(b) Thedivision shall make those expenditures from unexpended and unencumbered
building funds already appropriated to the Capital Projects Fund.

(c) Thedivision shall reimburse the Capital Projects Fund upon receipt of the proceeds
of bonds issued under this chapter.

(d) The commission may, by resolution, make any statement of intent relating to that
reimbursement that is necessary or desirable to comply with federal tax law.

(5) (@) For those projects for which only partia funding is provided in Subsection (2),
it istheintent of the Legislature that the balance necessary to complete the projects be
addressed by future Legidlatures, either through appropriations or through the issuance or sale
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2818  of bonds.

2819 (b) For those phased projects, the division may enter into contracts for amounts not to
2820  exceed the anticipated full project funding but may not allow work to be performed on those
2821  contractsin excess of the funding already authorized by the Legislature.

2822 (c) Those contracts shall contain a provision for termination of the contract for the
2823  convenience of the state as required by Section [63-56-46] 63-56-601.

2824 (d) Itisalsotheintent of the Legislature that this authorization to the division does not
2825  bind future Legidlatures to fund projects initiated from this authorization.

2826 Section 107. Section 63B-7-402 is amended to read:

2827 63B-7-402. Maximum amount -- Projects authorized.

2828 (1) Thetotal amount of bonds issued under this part may not exceed $16,500,000.
2829 (2) (a) Proceeds from the issuance of bonds shall be provided to the State Tax

2830 Commission to provide fundsto pay al or part of the cost of the project described in this
2831  Subsection (2).

2832 (b) These costs may include:

2833 (i) the cost of acquisition, development, and conversion of computer hardware and
2834  software for motor vehicle fee systems and tax collection and accounting systems of the state;
2835 (i) interest estimated to accrue on these bonds during the period to be covered by that
2836  development and conversion, plus a period of six months following the completion of the
2837  development and conversion; and

2838 (iii) al related engineering, consulting, and legal fees.

2839 (c) For the State Tax Commission, proceeds shall be provided for the following:
2840 PROJECT AMOUNT

2841 DESCRIPTION FUNDED

2842 UTAX SYSTEMS $15,650,000

2843 ACQUISITION AND DEVELOPMENT

2844 (3) The commission, by resolution may decline to issue bonds if the project could be

2845  construed to violate state law or federal law or regulation.

2846 (4) (@) For thisproject, for which only partial funding is provided in Subsection (2), it
2847 istheintent of the Legidature that the balance necessary to complete the project be addressed
2848 by future Legidatures, either through appropriations or through the issuance or sale of bonds.
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(b) The State Tax Commission may enter into contracts for amounts not to exceed the
anticipated full project funding but may not allow work to be performed on those contractsin
excess of the funding already authorized by the Legisature.

(c) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-40] 63-56-601.

(d) Itisalsotheintent of the Legidature that this authorization to the State Tax
Commission does not bind future Legislatures to fund projects initiated from this authorization.

Section 108. Section 63B-8-102 is amended to read:

63B-8-102. Maximum amount -- Projects authorized.

(1) Thetotal amount of bonds issued under this part may not exceed $48,500,000.

(2) (@) Proceeds from the issuance of bonds shall be provided to the division to provide
funds to pay al or part of the cost of acquiring and constructing the projects listed in this
Subsection (2).

(b) These costs may include the cost of acquiring land, interestsin land, easements and
rights-of-way, improving sites, and acquiring, constructing, equipping, and furnishing facilities
and all structures, roads, parking facilities, utilities, and improvements necessary, incidental, or
convenient to the facilities, interest estimated to accrue on these bonds during the period to be
covered by construction of the projects plus a period of six months after the end of the
construction period, and all related engineering, architectural, and legal fees.

(c) For the division, proceeds shall be provided for the following:

PROJECT AMOUNT ESTIMATED
DESCRIPTION FUNDED OPERATIONS AND
MAINTENANCE

Southern Utah University - $2,493,200 $447,744
Physical Education Building

Utah Valley State College - $29,000,000 $721,875
Information Sciences Building

University of Utah - $7,268,500 $140,217
Cowles Building Renovation

Vernal District Court $4,539,500 $149,989

Salt Lake Community College - $4,200,000 $281,784
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Applied Education Center

TOTAL CAPITAL AND $47,501,200

ECONOMIC DEVELOPMENT

(d) For purposes of this section, operations and maintenance costs:

(i) areestimatesonly;

(if) may include any operations and maintenance costs aready funded in existing
agency budgets; and

(iii) are not commitments by this Legislature or future Legislatures to fund those
operations and maintenance costs.

(3) (&) The amounts funded as listed in Subsection (2) are estimates only and do not
constitute a limitation on the amount that may be expended for any project.

(b) The board may revise these estimates and redistribute the amount estimated for a
project among the projects authorized.

() The commission, by resolution and in consultation with the board, may delete one
or more projects from thislist if the inclusion of that project or those projectsin thelist could
be construed to violate state law or federal law or regulation.

(4) (& Thedivision may enter into agreements related to these projects before the
receipt of proceeds of bonds issued under this chapter.

(b) Thedivision shall make those expenditures from unexpended and unencumbered
building funds already appropriated to the Capital Projects Fund.

(c) Thedivision shall reimburse the Capital Projects Fund upon receipt of the proceeds
of bonds issued under this chapter.

(d) The commission may, by resolution, make any statement of intent relating to that
reimbursement that is necessary or desirable to comply with federal tax law.

(5) (@) For those projects for which only partia funding is provided in Subsection (2),
it istheintent of the Legislature that the balance necessary to complete the projects be
addressed by future Legidatures, either through appropriations or through the issuance or sale
of bonds.

(b) For those phased projects, the division may enter into contracts for amounts not to
exceed the anticipated full project funding but may not allow work to be performed on those
contracts in excess of the funding aready authorized by the Legislature.
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(c) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-46] 63-56-601.

(d) Itisalsotheintent of the Legidature that this authorization to the division does not
bind future Legidatures to fund projectsinitiated from this authorization.

Section 109. Section 63B-8-402 is amended to read:

63B-8-402. Maximum amount -- Projects authorized.

(1) Thetotal amount of bonds issued under this part may not exceed $7,400,000.

(2) (@) Proceeds from the issuance of bonds shall be provided to the division to provide
fundsto pay al or part of the cost of acquiring and constructing the project listed in this
Subsection (2).

(b) These costs may include the cost of acquiring land, interests in land, easements and
rights-of-way, improving sites, and acquiring, constructing, equipping, and furnishing facilities
and all structures, roads, parking facilities, utilities, and improvements necessary, incidental, or
convenient to the facilities, interest estimated to accrue on these bonds during the period to be
covered by construction of the projects plus a period of six months after the end of the
construction period, and all related engineering, architectural, and legal fees.

(c) For thedivision, proceeds shall be provided for the following:

PROJECT AMOUNT ESTIMATED
DESCRIPTION FUNDED OPERATIONS AND

MAINTENANCE
State Hospital - Rampton I $7,000,000 $462,000

(d) For purposes of this section, operations and maintenance costs:

(i) areestimatesonly;

(it) may include any operations and maintenance costs already funded in existing
agency budgets; and

(iii) are not commitments by this Legislature or future Legislatures to fund those
operations and maintenance costs.

(3) (& The amounts funded as listed in Subsection (2) are estimates only and do not
constitute a limitation on the amount that may be expended for any project.

(b) The board may revise these estimates and redistribute the amount estimated for a
project among the projects authorized.
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(c) The commission, by resolution and in consultation with the board, may delete one
or more projects from thislist if the inclusion of that project or those projectsin thelist could
be construed to violate state law or federal law or regulation.

(4) () Thedivision may enter into agreements related to these projects before the
receipt of proceeds of bonds issued under this chapter.

(b) Thedivision shall make those expenditures from unexpended and unencumbered
building funds already appropriated to the Capital Projects Fund.

(c) Thedivision shall reimburse the Capital Projects Fund upon receipt of the proceeds
of bonds issued under this chapter.

(d) The commission may, by resolution, make any statement of intent relating to that
reimbursement that is necessary or desirable to comply with federal tax law.

(5) (@) For those projects for which only partial funding is provided in Subsection (2),
it isthe intent of the Legislature that the balance necessary to complete the projects be
addressed by future Legidlatures, either through appropriations or through the issuance or sale
of bonds.

(b) For those phased projects, the division may enter into contracts for amounts not to
exceed the anticipated full project funding but may not allow work to be performed on those
contracts in excess of the funding already authorized by the Legislature.

(c) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-46] 63-56-601.

(d) Itisalsotheintent of the Legidature that this authorization to the division does not
bind future Legidatures to fund projectsinitiated from this authorization.

Section 110. Section 63B-9-103 is amended to read:

63B-9-103. Other capital facility authorizations and intent language.

(1) Itistheintent of the Legidature that:

(@) Utah State University use institutional funds to plan, design, and construct a
renovation and expansion of the Edith Bowen School under the direction of the director of the
Division of Facilities Construction and Management unless supervisory authority has been
delegated;

(b) no state funds be used for any portion of this project; and

(c) the university may request state funds for operations and maintenance to the extent
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that the university is able to demonstrate to the Board of Regents that the facility meets
approved academic and training purposes under Board of Regents policy R710.

(2) Itistheintent of the Legislature that:

(a) the University of Utah use ingtitutional funds to plan, design, and construct a
College of Science Math Center under the direction of the director of the Division of Facilities
Construction and Management unless supervisory authority has been delegated,;

(b) no state funds be used for any portion of this project; and

(c) the university may request state funds for operations and maintenance to the extent
that the university is able to demonstrate to the Board of Regents that the facility meets
approved academic and training purposes under Board of Regents policy R710.

(3) Itistheintent of the Legidature that:

(a) the University of Utah use ingtitutional funds to plan, design, and construct a
Burbidge Athletics and Academics Building under the direction of the director of the Division
of Facilities Construction and Management unless supervisory authority has been del egated;

(b) no state funds be used for any portion of this project; and

(c) the university may not request state funds for operations and maintenance.

(4) Itistheintent of the Legislature that:

(a) the University of Utah use ingtitutional funds to plan, design, and construct an
expansion to the bookstore under the direction of the director of the Division of Facilities
Construction and Management unless supervisory authority has been delegated,;

(b) no state funds be used for any portion of this project; and

(c) the university may not request state funds for operations and maintenance.

(5) Itistheintent of the Legidature that:

(a) the University of Utah use ingtitutional funds to plan, design, and construct a Health
Sciences/Basic Sciences Building under the direction of the director of the Division of
Facilities Construction and Management unless supervisory authority has been del egated;

(b) no state funds be used for any portion of this project; and

(c) the university may request state funds for operations and maintenance to the extent
that the university is able to demonstrate to the Board of Regents that the facility meets
approved academic and training purposes under Board of Regents policy R710.

(6) Itistheintent of the Legidature that:
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3004 (d) Weber State University use institutional funds to plan, design, and construct an
3005 expansion to the stadium under the direction of the director of the Division of Facilities
3006  Construction and Management unless supervisory authority has been delegated;

3007 (b) no state funds be used for any portion of this project; and

3008 (c) theuniversity may not request state funds for operations and maintenance.

3009 (7) Itistheintent of the Legidature that:

3010 (a) Utah Valley State College use institutional fundsto plan, design, and construct a

3011 baseball stadium under the direction of the director of the Division of Facilities Construction
3012 and Management unless supervisory authority has been delegated;

3013 (b) no state funds be used for any portion of this project; and

3014 (c) the college may not request state funds for operations and maintenance.

3015 (8) Itistheintent of the Legidature that:

3016 (@) Southern Utah University use institutional funds to plan, design, and construct a

3017  weight training room under the direction of the director of the Division of Facilities
3018 Construction and Management unless supervisory authority has been delegated;

3019 (b) no state funds be used for any portion of this project; and

3020 (c) theuniversity may not request state funds for operations and maintenance.

3021 (9) Itistheintent of the Legidature that:

3022 (8 Snow College may lease land at the Snow College Richfield campusto a private
3023  developer for the construction and operation of student housing;

3024 (b) the oversight and inspection of the construction comply with Section 63A-5-206;
3025 (c) no state funds be used for any portion of this project; and

3026 (d) the college may not request state funds for operations and maintenance.

3027 (20) Itistheintent of the Legislature that:

3028 (@) Salt Lake Community College may lease land at the Jordan campus to Jordan
3029  School District for the construction and operation of an Applied Technology Education Center;
3030 (b) the oversight and inspection of the construction comply with Section 63A-5-206;
3031 (c) no state funds be used for any portion of this project; and

3032 (d) the college may not request state funds for operations and maintenance.

3033 (11) Itistheintent of the Legidlature that:

3034 () the Department of Transportation exchange its maintenance station at Kimball
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Junction for property located near Highway 40 in Summit County; and

(b) the Department of Transportation use federal funds, rent paid by the Salt Lake
Organizing Committee for the use of the maintenance station, and any net proceeds resulting
from the exchange of property to construct a replacement facility under the direction of the
director of the Division of Facilities Construction and Management unless supervisory
authority has been delegated.

(12) Itistheintent of the Legislature that:

(a) the Department of Transportation sell surplus property in Utah County;

(b) the Department of Transportation use funds from that sale to remodel existing
space and add an addition to the Region 3 Complex; and

(c) the project cost not exceed the funds received through sale of property.

(13) Itistheintent of the Legidlature that the Department of Workforce Services use
proceeds from property sales to purchase additional property adjacent to its state-owned facility
in Logan.

(14) () Itistheintent of the Legidature that, because only partial funding is provided
for the Heat Plant/Infrastructure Project at Utah State University, the balance necessary to
complete this project be addressed by future Legislatures, either through appropriations or
through the issuance of bonds.

(b) () In compliance with Section 63A-5-207, the division may enter into contracts for
amounts not to exceed the anticipated full project funding but may not allow work to be
performed on those contracts in excess of the funding already authorized by the Legislature.

(if) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-40] 63-56-601.

(c) Itisasotheintent of the Legislature that this authorization to the division does not
bind future Legislatures to fund the Heat Plant/Infrastructure Project at Utah State University.

Section 111. Section 63B-11-202 is amended to read:

63B-11-202. Maximum amount -- Projects authorized.

(1) (8 Thetotal amount of bonds issued under this part may not exceed $21,250,000.

(b) When Utah State University certifies to the commission that the university has
obtained reliable commitments, convertible to cash, of $10,000,000 or more in nonstate funds
to renovate the existing engineering building, the commission may issue and sell general
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obligation bonds in atotal amount not to exceed $6,100,000.

(c) When the University of Utah certifies to the commission that the university has
obtained reliable commitments, convertible to cash, of $13,000,000 or more in nonstate funds
to construct a new engineering building, the commission may issue and sell general obligation
bonds in atotal amount not to exceed $15,150,000.

(2) (@) Proceeds from the issuance of bonds shall be provided to the division to provide
funds to pay all or part of the cost of acquiring and constructing the projects listed in this
Subsection (2).

(b) These costs may include the cost of acquiring land, interestsin land, easements and
rights-of-way, improving sites, and acquiring, constructing, equipping, and furnishing facilities
and all structures, roads, parking facilities, utilities, and improvements necessary, incidental, or
convenient to the facilities, interest estimated to accrue on these bonds during the period to be
covered by construction of the projects plus a period of six months after the end of the
construction period, and all related engineering, architectural, and legal fees.

(c) For the division, proceeds shall be provided for the following:

PROJECT AMOUNT ESTIMATED OPERATING
DESCRIPTION FUNDED AND MAINTENANCE COSTS
1. Utah State $5,943,500 $425,000

University

Engineering Building
Renovation
2. University of $15,000,000 $489,000
Utah New
Engineering Building
COSTS OF ISSUANCE $306,500
TOTAL CAPITAL AND ECONOMIC DEVELOPMENT $21,250,000
(d) For purposes of this section, operations and maintenance costs:
(i) areestimatesonly;
(if) may include any operations and maintenance costs already funded in existing
agency budgets; and
(iii) are not commitments by this Legislature or future Legislatures to fund those
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operations and mai ntenance costs.

(3) (&) The amounts funded as listed in Subsection (2) are estimates only and do not
constitute a limitation on the amount that may be expended for any project.

(b) The board may revise these estimates and redistribute the amount estimated for a
project among the projects authorized.

() The commission, by resolution and in consultation with the board, may delete one
or more projects from thislist if the inclusion of that project or those projectsin the list could
be construed to violate state law or federal law or regulation.

(4) (& Thedivision may enter into agreements related to these projects before the
receipt of proceeds of bonds issued under this chapter.

(b) Thedivision shall make those expenditures from unexpended and unencumbered
building funds already appropriated to the Capital Projects Fund.

(c) Thedivision shall reimburse the Capital Projects Fund upon receipt of the proceeds
of bonds issued under this chapter.

(d) The commission may, by resolution, make any statement of intent relating to that
reimbursement that is necessary or desirable to comply with federal tax law.

(5) (@) For those projects for which only partia funding is provided in Subsection (2),
it istheintent of the Legislature that the balance necessary to complete the projects be
addressed by future Legidatures, either through appropriations or through the issuance or sale
of bonds.

(b) For those phased projects, the division may enter into contracts for amounts not to
exceed the anticipated full project funding but may not allow work to be performed on those
contracts in excess of the funding aready authorized by the Legislature.

(c) Those contracts shall contain a provision for termination of the contract for the
convenience of the state as required by Section [63-56-40] 63-56-601.

(d) Itisalsotheintent of the Legidature that this authorization to the division does not
bind future Legislatures to fund projectsinitiated from this authorization.

Section 112. Section 67-16-4 is amended to read:

67-16-4. Improperly disclosing or using private, controlled, or protected
information -- Using position to secure privileges or exemptions -- Accepting employment
which would impair independence of judgment or ethical performance.
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(1) Itisan offensefor apublic officer, public employee, or legislator, under
circumstances not amounting to aviolation of Section [63-56-72] 63-56-1001 or 76-8-105, to:

() accept employment or engage in any business or professional activity that he might
reasonably expect would require or induce him to improperly disclose controlled information
that he has gained by reason of his official position;

(b) disclose or improperly use controlled, private, or protected information acquired by
reason of his official position or in the course of official dutiesin order to further substantially
the officer's or employee's personal economic interest or to secure special privileges or
exemptions for himself or others;

(c) useor attempt to use his official position to:

(i) further substantialy the officer's or employee's personal economic interest; or

(i) secure special privileges or exemptions for himself or others;

(d) accept other employment that he might expect would impair his independence of
judgment in the performance of his public duties; or

(e) accept other employment that he might expect would interfere with the ethical
performance of his public duties.

(2) (a) Subsection (1) does not apply to the provision of education-related servicesto
public school students by public education employees acting outside their regular employment.

(b) The conduct referred to in Subsection (2)(a) is subject to Section 53A-1-402.5.

Section 113. Section 67-16-5 is amended to read:

67-16-5. Accepting gift, compensation, or loan -- When prohibited.

(1) Asusedin this section, "economic benefit tantamount to a gift" includes:

(a) aloan at an interest rate that is substantially lower than the commercial rate then
currently prevalent for similar loans; and

(b) compensation received for private services rendered at arate substantially
exceeding the fair market value of the services.

(2) It isan offense for a public officer, public employee, or legislator, under
circumstances not amounting to a violation of Section [63-56-72] 63-56-1001 or 76-8-105, to
knowingly receive, accept, take, seek, or solicit, directly or indirectly for himself or another a
gift of substantial value or a substantial economic benefit tantamount to a gift:

(a) that would tend improperly to influence a reasonable person in the person's position
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to depart from the faithful and impartial discharge of the person's public duties,

(b) that the person knows or that a reasonable person in that position should know
under the circumstancesis primarily for the purpose of rewarding the person for officia action
taken; or

(c) if herecently has been, is now, or in the near future may be involved in any
governmental action directly affecting the donor or lender, unless a disclosure of the gift,
compensation, or loan and other relevant information has been made in the manner provided in
Section 67-16-6.

(3) Subsection (2) does not apply to:

(&) an occasional nonpecuniary gift, having avalue of not in excess of $50;

(b) an award publicly presented in recognition of public services,

(c) any bonafide loan made in the ordinary course of business; or

(d) apolitical campaign contribution.

Section 114. Section 67-16-5.3 is amended to read:

67-16-5.3. Requiring donation, payment, or service to government agency in
exchangefor approval -- When prohibited.

(1) Itisan offensefor apublic officer, public employee, or legislator, under
circumstances not amounting to a violation of Section [63-56-72] 63-56-1001 or 76-8-105, to
demand from any person as a condition of granting any application or request for a permit,
approval, or other authorization, that the person donate persona property, money, or servicesto
any agency.

(2) (&) Subsection (1) does not apply to any donation of property, funds, or servicesto
an agency that is:

(i) expressly required by statute, ordinance, or agency rule;

(if) mutually agreed to between the applicant and the entity issuing the permit,
approval, or other authorization,

(iii) made voluntarily by the applicant; or

(iv) acondition of aconsent decree, settlement agreement, or other binding instrument
entered into to resolve, in whole or in part, an actual or threatened agency enforcement action.

(b) If aperson donates property, funds, or services to an agency, the agency shall, as
part of the permit or other written authorization:
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(i) identify that a donation has been made;

(ii) describe the donation;

(iii) certify, in writing, that the donation was voluntary; and

(iv) placethat information initsfiles.

Section 115. Section 67-16-6 is amended to read:

67-16-6. Receiving compensation for assistancein transaction involving an
agency -- Filing swor n statement.

(2) It isan offense for a public officer or public employee, under circumstances not
amounting to aviolation of Section [63-56-72] 63-56-1001 or 76-8-105, to receive or agree to
receive compensation for assisting any person or business entity in any transaction involving an
agency unless the public officer or public employee files a sworn, written statement containing
the information required by Subsection (2) with:

(a) the head of his own agency;

(b) the agency head of the agency with which the transaction is being conducted; and

(c) the state attorney general.

(2) The statement shall contain:

(a) the name and address of the public officer or public employee involved;

(b) the name of the public officer's or public employee's agency;

(c) the name and address of the person or business entity being or to be assisted; and

(d) abrief description of:

(i) thetransaction asto which serviceisrendered or isto be rendered; and

(i1) the nature of the service performed or to be performed.

(3) The statement required to befiled under Subsection (1) shall be filed within ten
days after the date of any agreement between the public officer or public employee and the
person or business entity being assisted or the receipt of compensation, whichever is earlier.

(4) The statement is public information and shall be available for examination by the
public.

Section 116. Section 72-6-107 is amended to read:

72-6-107. Construction or improvement of highway -- Contracts -- Retainage.

(1) (& The department shall make plans, specifications, and estimates prior to the
construction or improvement of any state highway.
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(b) Except as provided in Section [63-56-36-1] 63-56-502 and except for construction
or improvements performed with state prison labor, a construction or improvement project with
an estimated cost exceeding the bid limit as defined in Section 72-6-109 for labor and materials
shall be performed under contract awarded to the lowest responsible bidder.

(c) The advertisement for bids shall be published in a newspaper of general circulation
in the county in which the work isto be performed, at least once a week for two consecutive
weeks, with the last publication at least ten days before bids are opened.

(d) The department shall receive sealed bids and open the bids at the time and place
designated in the advertisement. The department may then award the contract but may reject
any and al bids.

(e) If the department's estimates are substantially lower than any responsible bid
received, the department may perform any work by force account.

(2) If any payment on a contract with a private contractor for construction or
improvement of a state highway is retained or withheld, the payment shall be retained or
withheld and released as provided in Section 13-8-5.

(3) If the department performs a construction or improvement project by force account,
the department shall:

(a) provide an accounting of the costs and expenditures of the improvement including
material and labor;

(b) disclose the costs and expenditures to any person upon request and allow the person
to make a copy and pay for the actual cost of the copy; and

(c) perform the work using the same specifications and standards that would apply to a
private contractor.

(4) Inaccordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
department shall establish procedures for:

(a) hearing evidence that a region within the department violated this section; and

(b) administering sanctions against the region if the region is found in violation.

Section 117. Section 73-10-27 is amended to read:

73-10-27. Project priorities-- Considerations -- Deter minations of feasibility --
Bids and contracts -- Definitions -- Retainage.

(1) In considering the priorities for projects to be built with funds made available under
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Section 73-10-24, the board shall give preference to those projects which:

(a) are sponsored by the state or a political subdivision of the state;

(b) meet acritical local need;

(c) have greater economic feasibility;

(d) will yield revenue to the state within a reasonable time or will return a reasonable
rate of interest, based on financial feasibility; and

(e) meet other considerations deemed necessary by the board, including, but not limited
to, wildlife management and recreational needs.

(2) In determining the economic feasibility the board shall establish a benefit-to-cost
ratio for each project, using a uniform standard of procedure for all projects. In considering
whether a project should be built, the benefit-to-cost ratio for each project shall be weighted
based on the relative cost of the project. A project, when considered in total with all other
projects constructed under this chapter and still the subject of a repayment contract, may not
cause the accumulative benefit-to-cost ratio of the projects to be less than one to one.

(3) Under no circumstances may a project be built that is not in the public interest as
determined by the Board of Water Resources, and no project may be built which is not
adequately designed based on sound engineering and geol ogic considerations.

(4) Theboard in the preparation of a project for construction shall comply with the
following:

(& All flood control projectsinvolving cities and counties costing in excess of
$35,000, and al contracts for the construction of a storage reservoir in excess of 100 acre-feet
or for the construction of a hydroelectric generating facility, shall be awarded on the basis of
competitive bid. Advertisement for competitive bids shall be published by the board at |east
once aweek for three consecutive weeks in a newspaper with general circulation in the state.
The advertisement shall indicate that the board will award the contract to the lowest
responsible bidder but that it reservesto itself the right to reject any and all bids. The date of
last publication shall appear at |least five days before the scheduled bid opening.

(b) If dl initial bids on the project are rejected, the board shall readvertise the project in
the manner specified in Subsection (4)(a). If no satisfactory bid is received by the board upon
the readvertisement of the project, it may proceed to construct the project but only in
accordance with the plans and specifications used to calcul ate the estimated cost of the project.
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3283 (c) The board shall keep an accurate record of all facts and representations relied upon
3284  inpreparing its estimated cost for any project which is subject to the competitive bidding
3285  requirements of this section.

3286 (d) For the purposes of this Subsection (4):

3287 (i) "Estimated cost" means the cost of al labor, material, and equipment necessary for
3288  construction of the contemplated project.

3289 (if) "Lowest responsible bidder" means any licensed contractor who submits the lowest
3290  bid, whose bid isin compliance with the invitation for bids, whose bid meets the plans and
3291  specifications, and who furnishes bonds under Sections 14-1-18 and [63-56-38] 63-56-504.
3292 (5) If any payment on a contract with a private contractor for construction of projects
3293  under this section isretained or withheld, it shall be retained or withheld and released as

3294  provided in Section 13-8-5.

L egislative Review Note
asof 12-7-04 8:43 AM

Based on alimited legal review, thislegidation has not been determined to have a high
probability of being held unconstitutional.

Office of L egidative Research and General Counsel

Interim Committee Note
asof 12-08-04 1:01 PM

The Government Operations Interim Committee recommended this bill.
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Fiscal Note Procurement Code Renumbering 12-Jan-05
Bill Number HB0019 4:32 PM

State Impact

No fiscal impact.

Individual and Business Impact

No fiscal impact.

Office of the Legislative Fiscal Analyst



