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LONGTITLE
General Description:

This bill enacts the Title and Escrow Commission Act and makes conforming
amendments.
Highlighted Provisions:

Thisbill:

» definesterms,

» enactsthe Title and Escrow Commission Act which creates the commission and sets
out the duties of the commission and the commissioner;

» addresses special provisionsrelated to rate standards and rating methods for title
insurance insurers, agencies, and producers;

» requires the concurrence of the commission for licensing in thetitle insurance line
of authority including adjusters,

» authorizes the commission to make rules creating different categories of thetitle
insurance lines of authority with the concurrence of the commissioner;

» addresses special requirements for title insurance producers;

» authorizes the commission to make rules related to unfair practices;

» providesthat atitle insurance producer shall comply with rules adopted by the
commission that govern escrows,

» authorizes the commission, after consulting with the commissioner, to set the
assessment on title insurance agencies or insurers,
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» addresses provisions related to controlled business;

» authorizes the commission by rule to recognize other independent adjustor or public
adjuster license classifications related to title insurance and to create license
classifications that grant only part of the authority arising under alicense class; and

» makestechnical changes.

Monies Appropriated in thisBill:

None
Other Special Clauses:

This bill provides an effective date.

Utah Code Sections Affected:
AMENDS:

31A-19a-209, as last amended by Chapters 252 and 298, Laws of Utah 2003

31A-23a-105, as last amended by Chapter 173, Laws of Utah 2004

31A-23a-106, as last amended by Chapter 81 and renumbered and amended by Chapter
298, Laws of Utah 2003

31A-23a-108, as renumbered and amended by Chapter 298, Laws of Utah 2003

31A-23a-204, as renumbered and amended by Chapter 298, Laws of Utah 2003

31A-23a-402, as renumbered and amended by Chapter 298, Laws of Utah 2003

31A-23a-406, as last amended by Chapter 117, Laws of Utah 2004

31A-23a-415, as renumbered and amended by Chapter 298, Laws of Utah 2003

31A-23a-503, as renumbered and amended by Chapter 298, Laws of Utah 2003

31A-26-203, as last amended by Chapter 116, Laws of Utah 2001

31A-26-204, as last amended by Chapter 116, Laws of Utah 2001
ENACTS:

31A-2-401, Utah Code Annotated 1953

31A-2-402, Utah Code Annotated 1953

31A-2-403, Utah Code Annotated 1953

31A-2-404, Utah Code Annotated 1953

Be it enacted by the Legidature of the state of Utah:
Section 1. Section 31A-2-401 is enacted to read:
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Part 4. Titleand Escrow Commission Act
31A-2-401. Title.
This part is known as the "Title and Escrow Commission Act.”
Section 2. Section 31A-2-402 is enacted to read:
31A-2-402. Definitions.
Asusedin this part:
(1) "Commission" means the Title and Escrow Commission created in Section

31A-2-403.

(2) "Concurrence' means the entities given a concurring role must jointly agree for the

action to be taken.

(3) "Titlelicensee" means a person licensed under thistitle as:

(a) an agency with atitle insurance line of authority:;

(b) aproducer with:

(i) agenerd titleinsurance line of authority: or

(ii) aspecific category of authority for title insurance; or

(c) atitleinsurance adjuster.

Section 3. Section 31A-2-403 is enacted to read:

31A-2-403. Titleand Escrow Commission created.

(1) (a) Thereis created within the department the Title and Escrow Commission that is

comprised of five members appointed by the governor with the consent of the Senate as

follows:

(i) four members shall:

(A) be or have been licensed under the title insurance line of authority; and

(B) as of the day on which the member is appointed, be or have been licensed with the

search or escrow subline of authority for at least five years; and

(ii) _one member shall be a member of the general public.

(b) No more than one commission member may be appointed from:

(i) _any given county in the state; or

(ii) any single company.

(2) (a) Except as required by Subsection (2)(b), as terms of current commission

members expire, the governor shall appoint each new member to afour-year term ending on
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June 30.
(b) Notwithstanding the requirements of Subsection (2)(a), the governor shall, at the
time of appointment, adjust the length of terms to ensure that the terms of the commission

members are staggered so that approximately half of the commission is appointed every two
years.

(c) A commission member may not serve more than one consecutive term.

(d) When avacancy occurs in the membership for any reason, areplacement shall be

appointed for the unexpired term.

(3) (&) A member of the commission shall receive no compensation or benefits for the

member's services, but may receive per diem and expenses incurred in the performance of the
member's official duties at the rates established by the Division of Finance under Sections
63A-3-106 and 63A-3-107.

(b) A member may decline to receive per diem and expenses for the member's service.

(4) Members of the commission shall annually select one member to serve as chair.
(5) (@) The commission shall meet at least monthly.
(b) The commissioner may call additional meetings:

(i) at the commissioner's discretion:;

(ii) upon the request of the chair of the commission; or

(iii) upon the written request of three or more commission members.

(c) (i) Three members of the commission constitute a quorum for the transaction of

business.
(ii) The action of amajority of the members when a guorum is present is the action of

the commission.
(6) The department shall staff the commission.
Section 4. Section 31A-2-404 is enacted to read:
31A-2-404. Dutiesof the commissioner and Title and Escrow Commission.

(1) Notwithstanding the other provisions of this chapter, to the extent provided in this

part, the commissioner shall administer and enforce the provisionsin thistitle related to:

(a) titleinsurance; and

(b) escrow conducted by atitle licensee or title insurer.
(2) The commission shall:
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121 (a) in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act,
122  makerulesfor the administration of the provisionsin thistitle related to title insurance
123  including rules related to:

124 (i) rating standards and rating methods for title agencies and producers as provided in
125  Section 31A-19a-209;

126 (ii) thelicensing for atitle licensee including the licensing requirements of Sections
127  31A-23a-203 and 31A-23a-204;

128 (iii) continuing education requirements of Section 31A-23a-202;

129 (iv) examination procedures, after consultation with the department and the

130  department's test administrator when required by Section 31A-23a-204; and

131 (v) standards of conduct for atitle licensee;

132 (b) concur in the issuance and renewal of licenses in accordance with Section

133  31A-23a-105 or 31A-26-203;

134 (c) in accordance with Section 31A-3-103, establish, with the concurrence of the

135 department, all feesimposed by thistitle on atitle licensee;

136 (d) in accordance with Section 31A-23a-415 determine, after consulting with the

137  commissioner, the assessment on atitle insurer as defined in Section 31A-23a-415;

138 (€) conduct all administrative hearings not delegated by it to an administrative law
139  judge related to the:

140 (i) licensing of any applicant;

141 (ii) conduct of any title licensee; or

142 (iii) approval of continuing education programs required by Section 31A-23a-202;
143 (f) with the concurrence of the commissioner, approve assets that can beincluded in a
144 reserve fund required by Section 31A-23a-204;

145 (9) with the concurrence of the commissioner, approve continuing education programs
146  required by Section 31A-23a-202;

147 (h) with the concurrence of the commissioner, impose penalties:

148 (i) under thistitle related to:

149 (A) title insurance; or

150 (B) escrow conducted by atitle licensee;

151 (ii) after investigation by the department in accordance with Part 3, Procedures and
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152  Enforcement; and

153 (iii) that are enforced by the commissioner;

154 (i) advise the commissioner on the administration and enforcement of any matters

155  affecting thetitle insurance industry:;

156 (i) advise the commissioner on matters affecting the department's budget related to title

157  insurance, and

158 (k) perform other duties as provided in thistitle.

159 Section 5. Section 31A-19a-209 is amended to read:

160 31A-19a-209. Special provisionsfor titleinsurance.

161 (1) (a) (i) TheTitle and Escrow Commission shall adopt rules in accordance with Title

162 63, Chapter 46a, Utah Administrative Rulemaking Act, establishing rate standards and rating
163 methods for title agencies and producers.

164 (i) The commissioner shall determine compliance with rate standards and rating

165 methodsfor title insurance insurers, agencies, and producers.

166 [€1)] (b) In addition to the considerations in determining compliance with rate
167 standards and rating methods as set forth in Sections 31A-19a-201 and 31A-19a-202, including
168 for title insurers, the commissioner and the Title and Escrow Commission shall consider the

169 costs and expenses incurred by title insurance [eempantes] insurers, agencies, and producers
170  peculiar to the business of title insurance including:

171 [t&] (1) the maintenance of title plants; and

172 [tby] (ii) the searching and examining of public records to determine insurability of title
173  toreal redevelopment property.

174 (2) (a) Every titleinsurance [eompany] insurer, agency, and title insurance producer
175  shall file with the commissioner:

176 (i) aschedule of the escrow charges that the title insurance [eempany] insurer, agency,
177  or titleinsurance producer proposes to use in this state for services performed in connection
178  with theissuance of policies of title insurance; and

179 (if) any changes to the schedule of the escrow charges described in Subsection (2)(a)(i).
180 (b) S [A] EXCEPT FOR A SCHEDULE FILED BY A TITLE INSURANCE INSURER UNDER THIS

180a SUBSECTION (2), As schedule filed under this Subsection (2) is subject to review by the Title and

181  Escrow Commission.
182 [tB}] (c) (i) The schedule of escrow charges required to be filed by Subsection (2)(a)(i)

-6- Senate 2nd Reading Amendments 1-26-2005 rd/po
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takes effect on the day on which the schedule of escrow chargesisfiled.

(i) Any changes to the schedule of the escrow charges required to be filed by
Subsection (2)(a)(ii) take effect on the day specified in the change to the schedul e of escrow
charges except that the effective date may not be less than 30 calendar days after the day on
which the change to the schedule of escrow chargesisfiled.

(3) A titleinsurance [eempany] insurer, agency, or producer may not file or use any
rate or other charge relating to the business of title insurance, including rates or chargesfiled
for escrow that would cause the title insurance company, agency, or producer to:

() operate at less than the cost of doing:

(i) theinsurance business; or

(if) the escrow business; or

(b) fail to adequately underwrite atitle insurance policy.

(4) (& All or any of the schedule of rates or schedule of charges, including the schedule
of escrow charges, may be changed or amended at any time, subject to the limitationsin this
Subsection (4).

(b) Each change or amendment shall:

(i) befiled with the commissioner, subject to review by the Title and Escrow

Commission; and

(i) statethe effective date of the change or amendment, which may not be less than 30
calendar days after the day on which the change or amendment isfiled.

(c) Any change or amendment remainsin force for aperiod of at least 90 calendar days
from the change or amendment's effective date.

(5) While the schedule of rates and schedule of charges are effective, a copy of each
shall be:

(a) retained in each of the offices of:

(i) thetitle insurance [eompany] insurer in this state;

(it) the title insurance [eompany's| insurer's producersin this state; and

(b) upon request, furnished to the public.

(6) Except in accordance with the schedules of rates and charges filed with the
commissioner, atitle insurance [eempany] insurer, agency, or producer may not make or
impose any premium or other charge:
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(a) in connection with the issuance of a policy of title insurance; or

(b) for escrow services performed in connection with the issuance of a policy of title
insurance.

Section 6. Section 31A-23a-105 is amended to read:

31A-23a-105. General requirementsfor individual and agency licenseissuance
and renewal.

(1) The commissioner shall issue or renew alicenseto act as a producer, limited line
producer, customer service representative, consultant, managing general agent, or reinsurance
intermediary to any person who, as to the license type and line of authority classification
applied for under Section 31A-23a-106:

(a) has satisfied the application requirements under Section 31A-23a-104;

(b) has satisfied the character requirements under Section 31A-23a-107;

(c) has satisfied any applicable continuing education requirements under Section
31A-23a-202;

(d) has satisfied any applicable examination requirements under Section 31A-23a-108;

(e) has satisfied any applicable training period requirements under Section
31A-23a-203;

(f) if anonresident:

(i) has complied with Section 31A-23a-109; and

(i1) holdsan active similar licensein that person's state of residence;

(g) if an applicant for atitle insurance producer license, has satisfied the requirements
of Sections 31A-23a-203 and 31A-23a-204;

(h) if an applicant for alicenseto act as a provider or producer of viatical settlements,
has satisfied the requirements of Section 31A-23a-117; and

(i) has paid the applicable fees under Section 31A-3-103.

(2) (8) This Subsection (2) applies to the following persons:

(i) an applicant for a pending individual or agency producer, limited line producer,
customer service representative, consultant, managing general agent, or reinsurance
intermediary license; or

(if) alicensed individual or agency producer, limited line producer, customer service
representative, consultant, managing general agent, or reinsurance intermediary.
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(b) A person described in Subsection (2)(a) shall report to the commissioner:

(i) any administrative action taken against the person:

(A) inanother jurisdiction; or

(B) by another regulatory agency in this state; and

(if) any criminal prosecution taken against the person in any jurisdiction.

(c) Thereport required by Subsection (2)(b) shall:

(i) befiled:

(A) at the time the person files the application for an individual or agency license; or

(B) within 30 days of the initiation of an action or prosecution described in Subsection
(2)(b); and

(i) include a copy of the complaint or other relevant legal documents related to the
action or prosecution described in Subsection (2)(b).

(3) (&) The department may request:

(i) criminal background information maintained pursuant to Title 53, Chapter 10, Part
2, from the Bureau of Criminal Identification; and

(if) complete Federal Bureau of Investigation criminal background checks through the
national criminal history system.

(b) Information obtained by the department from the review of criminal history records
received under Subsection (3)(a) shall be used by the department for the purposes of:

(i) determining if a person satisfies the character requirements under Section
31A-23a-107 for issuance or renewal of alicense;

(ii) determining if a person has failed to maintain the character requirements under
Section 31A-23a-107; and

(iii) preventing persons who violate the federa Violent Crime Control and Law
Enforcement Act of 1994, 18 U.S.C. Secs. 1033 and 1034, from engaging in the business of
insurance in the state.

(c) If the department requests the criminal background information, the department
shall:

(i) pay to the Department of Public Safety the costs incurred by the Department of
Public Safety in providing the department criminal background information under Subsection

©CIOK
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(i1) pay to the Federa Bureau of Investigation the costs incurred by the Federal Bureau
of Investigation in providing the department criminal background information under
Subsection (3)(a)(ii); and

(iii) charge the person applying for alicense or for renewal of alicense afee equal to
the aggregate of Subsections (3)(c)(i) and (ii).

(4) To become aresident licensee in accordance with Section 31A-23a-104 and this
section, a person licensed as an insurance producer, limited line producer, customer service
representative, consultant, managing general agent, or reinsurance intermediary in another state
who moves to this state shall apply within 90 days of establishing legal residence in this state.

(5) Notwithstanding the other provisions of this section, the commissioner may:

() issue alicense to an applicant for alicense for atitle insurance line of authority only

with the concurrence of the Title and Escrow Commission; and

(b) renew alicense for atitle insurance line of authority only with the concurrence of

the Title and Escrow Commission.

Section 7. Section 31A-23a-106 is amended to read:

31A-23a-106. Licensetypes.

(1) (&) A resident or nonresident license issued under this chapter shall be issued under
the license types described under [Subseettons(3)-threugh-(7)] Subsection (2).

(b) Licensetypesand lines of authority pertaining to each license type describe the type

of licensee and the lines of business that licensee may sell, solicit, or negotiate. License types
are intended to describe the matters to be considered under any education, examination, and
training required of license applicants under Sections 31A-23a-108, 31A-23a-202, and
31A-23a-203.

[tH] (2) (a) A producer license type includes the following lines of authority:

[€&] (i) lifeinsurance, including nonvariable contracts;

[{b] (ii) variable contracts, including variable life and annuity, if the producer has the
life insurance line of authority;

[fe)] (iii) accident and health insurance, including contracts issued to policyholders
under Chapter 7 or 8;

[feh] (iv) property insurance;

[te)] (v) casualty insurance, including surety and other bonds;

-10-
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[€5)] (vi) title insurance under one or more of the following categories:

[€D] (A) search, including authority to act as atitle marketing representative;

[€1)] (B) escrow, including authority to act as atitle marketing representative;

[€H1)] (C) search and escrow, including authority to act as atitle marketing
representative; and

[€iw}] (D) title marketing representative only;

[€e)] (vii) workers compensation insurance,

[€R)] (viii) personal linesinsurance; and

[{D] (ix) surpluslines, if the producer has the property or casualty or both lines of
authority.

[3)] (b) A limited line producer license type includes the following limited lines of
authority:

[ta] (1) limited line credit insurance;

[tby] (ii) travel insurance;

[€e)] (iii) motor club insurance;

[€eh] (iv) car rental related insurance;

[€e)] (v) legal expense insurance;

[€5)] (vi) bail bond producer; and

[€e)] (vii) viatical settlements.

[€3}] (c) A customer service representative license type includes the following lines of
authority, if held by the customer service representative's employer producer:

[€a] (i) lifeinsurance, including nonvariable contracts;

[{b}] (ii) accident and health insurance, including contracts issued to policyholders
under Chapter 7 or 8;

[fe)] (iii) property insurance;

[teh] (iv) casualty insurance, including surety and other bonds;

[te)] (v) workers compensation insurance;

[€5)] (vi) personal linesinsurance; and

[€ey] (vii) surpluslines, if the employer producer has the property or casualty or both
lines of authority.

[t4)] (d) A consultant license type includes the following lines of authority:

-11-
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[€&] () lifeinsurance, including nonvariable contracts,

[{by] (ii) variable contracts, including variable life and annuity, if the consultant has the
life insurance line of authority;

[fe)] (iii) accident and health insurance, including contracts issued to policyholders
under Chapter 7 or 8;

[€eh] (iv) property insurance;

[te)] (v) casualty insurance, including surety and other bonds;

[€B)] (vi) workers compensation insurance; and

[€e] (vii) personal linesinsurance.

[€5}] () A managing general agent license type includes the following lines of
authority:

[€a] (i) lifeinsurance, including nonvariable contracts;

[{by] (ii) variable contracts, including variable life and annuity, if the managing genera
agent has the life insurance line of authority;

[fe)] (iii) accident and health insurance, including contracts issued to policyholders
under Chapter 7 or 8;

[feh] (iv) property insurance;

[te)] (v) casualty insurance, including surety and other bonds;

[€B)] (vi) workers compensation insurance; and

[€e] (vii) personal linesinsurance.

[€6}] (f) A reinsurance intermediary license type includes the following lines of
authority:

[€a] () lifeinsurance, including nonvariable contracts,

[{by] (ii) variable contracts, including variable life and annuity, if the reinsurance
intermediary has the life insurance line of authority;

[fe)] (iii) accident and health insurance, including contracts issued to policyholders
under Chapter 7 or 8;

[€eh] (iv) property insurance;

[te)] (v) casualty insurance, including surety and other bonds;

[€B)] (vi) workers compensation insurance; and

[€e] (vii) personal linesinsurance.

-12-
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[€A] (@) A holder of licenses under Subsections [(3)y;(4),(5)anreH6)] (2)(a), (d), (e),
and (f) has all qualifications necessary to act as a holder of alicense under Subsections [(2)-and

)] (2)(b) and (c).

[€8}] (3) (& The commissioner may by rule recognize other producer, limited line
producer, customer service representative, consultant, managing general agent, or reinsurance
intermediary lines of authority as to kinds of insurance not listed under Subsections [{%)

threugh(6)] (2)(a) through (f).

(b) Notwithstanding Subsection (3)(a), for purposes of title insurance the Title and

Escrow Commission may by rule, with the concurrence of the commissioner, recognize other

categories for atitle insurance producer line of authority not listed under Subsection (2)(a)(vi).

[€£9)] (4) The variable contracts, including variable life and annuity line of authority
requires:

(a) licensure as aregistered agent or broker by the National Association of Securities
Deders [{NASB)]; and

(b) current registration with a securities broker/dealer.

[€16)] (5) A surpluslines producer isaproducer who has a surplus lines line of
authority.

Section 8. Section 31A-23a-108 is amended to read:

31A-23a-108. Examination requirements.

(1) (8 The commissioner may require applicants for any particular license type under
Section 31A-23a-106 to pass aline of authority examination as a requirement for alicense,
except that an examination may not be required of applicantsfor:

(i) licenses under Subsections 31A-23a-106(2)[aneH3)] (b) and (c); or

(i1) other limited line license lines of authority recognized by the commissioner or the
Title and Escrow Commission by rule as provided in Subsection 31A-23a-106[{8}](3).

(b) The examination described in Subsection (1)(a):

(i) shall reasonably relate to the line of authority for which it is prescribed; and

(it) may be administered by the commissioner or as otherwise specified by rule.

(2) The commissioner shall waive the requirement of an examination for a nonresident
applicant who:

(a) appliesfor an insurance producer license in this state;

-13-
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(b) has been licensed for the same line of authority in another state; and

(c) (i) islicensed in the state described in Subsection (2)(b) at the time the applicant
applies for an insurance producer license in this state; or

(i) if the application is received within 90 days of the cancellation of the applicant's
previous license:

(A) theprior state certifiesthat at the time of cancellation, the applicant was in good
standing in that state; or

(B) the state's producer database records maintained by the National Association of
Insurance Commissioners or the National Association of Insurance Commissioner's affiliates or
subsidiaries, indicates that the producer is or was licensed in good standing for the line of
authority requested.

(3) A nonresident producer licensee who movesto this state and applies for aresident
license within 90 days of establishing legal residence in this state shall be exempt from any line
of authority examination that the producer was authorized on the producer's nonresident
producer license, except where the commissioner determines otherwise by rule.

(4) Thissection's requirement may only be applied to applicants who are natural
persons.

Section 9. Section 31A-23a-204 is amended to read:

31A-23a-204. Special requirementsfor title insurance producers.

Title insurance producers shall be licensed in accordance with this chapter, with the
additional requirements listed in this section.

(1) (&) Every title insurance agency or producer appointed by an insurer shall maintain:

(i) afidelity bond;

(if) aprofessiona liability insurance policy; or

(iii) afinancia protection:

(A) equivaent to that described in Subsection (1)(a)(i) or (ii); and

(B) that the commissioner considers adequate.

(b) The bond or insurance required by this Subsection (1):

(i) shall be supplied under a contract approved by the commissioner to provide
protection against the improper performance of any service in conjunction with the issuance of
acontract or policy of title insurance; and

-14 -
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(i1) bein aface amount no less than $50,000.
(c) The [commissioner] Title and Escrow Commission may by rule made in accordance

with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, exempt title insurance

producers from the requirements of this Subsection (1) upon afinding that, and only so long as,
the required policy or bond is generally unavailable at reasonable rates.

(2) (a) (i) Every titleinsurance agency or producer appointed by an insurer shall
maintain areserve fund.

(if) The reserve fund required by this Subsection (2) shall be:

(A) (1) composed of assets approved by the commissioner and the Title and Escrow

Commission;

(I maintained as a separate account; and

(I charged as areserve liability of the title insurance producer in determining the
producer's financial condition; and

(B) accumulated by segregating 1% of all grossincome received from the title
insurance business.

(iii) The reserve fund shall contain the accumulated assets for the immediately
preceding ten years as defined in Subsection (2)(a)(ii).

(iv) That portion of the assets held in the reserve fund over ten years may be:

(A) withdrawn from the reserve fund; and

(B) restored to the income of the title insurance producer.

(v) Thetitle insurance producer may withdraw interest from the reserve fund related to
the principal amount asit accrues.

(b) () A disbursement may not be made from the reserve fund except as provided in
Subsection (2)(a) unless the title insurance producer ceases doing business as a result of:

(A) saleof assets;

(B) merger of the producer with another producer;

(C) termination of the producer's license;

(D) insolvency; or

(E) any cessation of business by the producer.

(if) Any disbursements from the reserve fund may be made only to settle claims arising
from the improper performance of the title insurance producer in providing services defined in
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Section 31A-23a-406.

(iii) The commissioner shall be notified ten days before any disbursements from the
reserve fund.

(iv) The notice required by this Subsection (2)(b) shall contain:

(A) theamount of claim;

(B) the nature of the claim; and

(C) the name of the payee.

(c) (i) Thereservefund shall be maintained by the title insurance producer or thetitle
insurance producer's representative for a period of two years after the title insurance producer
ceases doing business.

(i) Any assetsremaining in the reserve fund at the end of the two years specified in
Subsection (2)(c)(i) may be withdrawn and restored to the former title insurance producer.

(3) Any examination for licensure shall include questions regarding the search and
examination of title to real property.

(4) A titleinsurance producer may not perform the functions of escrow unless thetitle
insurance producer has been examined on the fiduciary duties and procedures involved in those
functions.

(5) The [eommissioner] Title and Escrow Commission shall adopt rules [etthnatag], in
accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, after consulting

with the department and the department's test administrator, establishing an examination for a

license that will satisfy this section.

(6) A license may be issued to atitle insurance producer who has qualified:

() to perform only searches and examinations of title as specified in Subsection (3);

(b) to handle only escrow arrangements as specified in Subsection (4); or

(c) to act asatitle marketing representative.

(7) A person licensed to practice law in Utah is exempt from the requirements of
Subsections (1) and (2) if that person issues 12 or less policies in any 12-month period.

(8) A person licensed to practice law in Utah, whether exempt under Subsection (7) or
not, shall maintain atrust account separate from a law firm trust account for all title and real
estate escrow transactions.

Section 10. Section 31A-23a-402 is amended to read:
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31A-23a-402. Unfair marketing practices-- Communication -- Inducement --
Unfair discrimination -- Coercion or intimidation -- Restriction on choice.

(1) () (i) Any of the following may not make or cause to be made any communication
that contains false or misleading information, relating to an insurance contract, any insurer, or
other licensee under thistitle, including information that is false or misleading because it is
incompl ete:

(A) apersonwho isor should be licensed under thistitle;

(B) an employee or producer of aperson described in Subsection (1)(a)(i)(A);

(C) aperson whose primary interest is as a competitor of a person licensed under this
title; and

(D) aperson on behalf of any of the persons listed in this Subsection (1)(a)(i).

(if) Asused in this Subsection (1), "false or misleading information” includes:

(A) assuring the nonobligatory payment of future dividends or refunds of unused
premiums in any specific or approximate amounts, but reporting fully and accurately past
experience is not false or misleading information; and

(B) with intent to deceive a person examining it, filing areport, making afalse entry in
arecord, or wilfully refraining from making a proper entry in arecord.

(iii) A licensee under this title may not:

(A) use any business name, slogan, emblem, or related device that is misleading or
likely to cause the insurer or other licensee to be mistaken for another insurer or other licensee
already in business; or

(B) use any advertisement or other insurance promotional material that would cause a
reasonable person to mistakenly believe that a state or federal government agency:

(I) isresponsible for the insurance sales activities of the person;

(I stands behind the credit of the person;

(111) guarantees any returns on insurance products of or sold by the person; or

(IV) isasource of payment of any insurance obligation of or sold by the person.

(iv) A person who isnot an insurer may not assume or use any name that deceptively
implies or suggests that [] person isaninsurer.

(v) A person other than persons licensed as health maintenance organizations under
Chapter 8 may not use the term "Health Maintenance Organization™ or "HMQO" in referring to
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524  itsdlf.

525 (b) If alicensee under thistitle distributes cards or documents, exhibits asign, or

526  publishes an advertisement that violates Subsection (1)(a), with reference to a particular insurer
527 that the licensee represents, or for whom the licensee processes claims, and if the cards,

528  documents, signs, or advertisements are supplied or approved by that insurer, the licensee's
529  violation creates a rebuttable presumption that the violation was also committed by the insurer.
530 (2) (a) (i) A licensee under thistitle, or an officer or employee of alicensee may not
531 induce any person to enter into or continue an insurance contract or to terminate an existing
532  insurance contract by offering benefits not specified in the policy to be issued or continued,
533 including premium or commission rebates.

534 (i) Aninsurer may not make or knowingly allow any agreement of insurance that is
535 not clearly expressed in the policy to be issued or renewed.

536 (iif) This Subsection (2)(a) does not preclude:

537 (A) insurers from reducing premiums because of expense savings,

538 (B) theusual kinds of social courtesies not related to particular transactions; or
539 (C) aninsurer from receiving premiums under an installment payment plan.

540 (b) A licensee under thistitle may not absorb the tax under Section 31A-3-301.
541 (c) (i) A titleinsurer or producer or any officer or employee of either may not pay,

542  dlow, give, or offer to pay, allow, or give, directly or indirectly, as an inducement to obtaining
543  anytitleinsurance business[;]:

544 (A) any rebate, reduction, or abatement of any rate or charge made incident to the
545  issuance of thetitle insurancel;];

546 (B) any special favor or advantage not generally available to otherg[5]; or

547 (C) any money or other consideration or material inducement.

548 (if) "Charge made incident to the issuance of thetitle insurance" includes escrow

549  charges, and any other services that are prescribed in rule by the [eommissioner] Title and
550  Escrow Commission after consultation with the commissioner.

551 (iii) Aninsured or any other person connected, directly or indirectly, with the

552  transaction, including a mortgage lender, real estate broker, builder, attorney, or any officer,
553  employee, or agent of any of them, may not knowingly receive or accept, directly or indirectly,
554  any benefit referred to in Subsection (2)(c)(i).
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(3) (& Aninsurer may not unfairly discriminate among policyholders by charging
different premiums or by offering different terms of coverage, except on the basis of
classifications related to the nature and the degree of the risk covered or the expenses involved.

(b) Ratesare not unfairly discriminatory if they are averaged broadly among persons
insured under a group, blanket, or franchise policy, and the terms of those policies are not
unfairly discriminatory merely because they are more favorable than in similar individual
policies.

(4) A personwho isor should be licensed under thistitle, an employee of that licensee
or person who should be licensed, a person whose primary interest is as a competitor of a
person licensed under thistitle, and one acting on behalf of any of these persons, may not
commit or enter into any agreement to participate in any act of boycott, coercion, or
intimidation that:

() tendsto produce:

(i) an unreasonable restraint of the business of insurance; or

(i) amonopoly in that business; or

(b) resultsin an applicant purchasing or replacing an insurance contract.

(5) (&) A person may not restrict in the choice of an insurer or licensee under this
chapter, another person who is required to pay for insurance as a condition for the conclusion
of acontract or other transaction or for the exercise of any right under a contract. The person
requiring the coverage may, however, reserve the right to disapprove the insurer or the
coverage selected on reasonable grounds.

(b) Theform of corporate organization of an insurer authorized to do businessin this
state is not a reasonable ground for disapproval, and the commissioner may by rule specify
additional grounds that are not reasonable. This Subsection (5) does not bar an insurer from
declining an application for insurance.

(6) A person may not make any charge other than insurance premiums and premium
financing charges for the protection of property or of a security interest in property, asa
condition for obtaining, renewing, or continuing the financing of a purchase of the property or
the lending of money on the security of an interest in the property.

(7) (&) A licensee under thistitle may not refuse or fail to return promptly all indicia of
agency to the principal on demand.
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(b) A licensee whose license is suspended, limited, or revoked under Section
31A-2-308, 31A-23a-111, or 31A-23a-112 may not refuse or fail to return the license to the
commissioner on demand.

(8) (&) A person may not engage in any other unfair method of competition or any other
unfair or deceptive act or practice in the business of insurance, as defined by the commissioner
by rule, after afinding that they:

(i) aremideading[;];

(ii) are deceptivel];

(iii) are unfairly discriminatory[;];

(iv) provide an unfair inducement[;]; or

(V) unreasonably restrain competition.

(b) Notwithstanding Subsection (8)(a), for purpose of the title insurance industry, the

Title and Escrow Commission shall make rules, in accordance with Title 63, Chapter 46a, Utah

Administrative Rulemaking Act, that define any other unfair method of competition or any

other unfair or deceptive act or practice after afinding that they:
(i) are misleading;
(ii)_are deceptive;

(iii) areunfairly discriminatory;

(iv) provide an unfair inducement; or

(v) unreasonably restrain competition.
Section 11. Section 31A-23a-406 is amended to read:

31A-23a-406. Titleinsurance producer'sbusiness.

(1) A titleinsurance producer may do escrow involving real property transactionsif all
of the following exist:

(@) thetitle insurance producer islicensed with:

(i) thetitleline of authority; and

(ii) the escrow subline of authority;

(b) thetitleinsurance producer is appointed by atitle insurer authorized to do business
in the state;

(c) one or more of the following isto be issued as part of the transaction:

(i) anowner's policy of title insurance; or
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(if) alender's policy of title insurance;

(d) (i) all funds deposited with the producer in connection with any escrow:

(A) aredeposited:

() inafederally insured financial institution; and

(1) inatrust account that is separate from all other trust account funds that are not
related to real estate transactions; and

(B) arethe property of the persons entitled to them under the provisions of the escrow;
and

(i) are segregated escrow by escrow in the records of the producer;

(e) earnings on funds held in escrow may be paid out of the escrow account to any
person in accordance with the conditions of the escrow; and

(f) the escrow does not require the producer to hold:

(i) construction funds; or

(ii) funds held for exchange under Section 1031, Internal Revenue Code.

(2) Notwithstanding Subsection (1), atitle insurance producer may engage in the
escrow businessif:

(@) the escrow involves:

(i) amobile home;

(if) agrazing right;

(iii) awater right; or

(iv) other personal property authorized by the commissioner; and

(b) thetitleinsurance producer complies with al the requirements of this section
except for the requirement of Subsection (1)(c).

(3) Funds held in escrow:

() arenot subject to any debts of the producer;

(b) may only be used to fulfill the terms of the individual escrow under which the funds
were accepted; and

(c) may not be used until al conditions of the escrow have been met.

(4) Assetsor property other than escrow funds received by a producer in accordance
with an escrow shall be maintained in a manner that will:

(a) reasonably preserve and protect the asset or property from loss, theft, or damages,
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and

(b) otherwise comply with all general duties and responsibilities of afiduciary or
bailee.

(5) (@) A check may not be drawn, executed, or dated, or funds otherwise disbursed
unless the segregated escrow account from which funds are to be disbursed contains a
sufficient credit balance consisting of collected or cleared funds at the time the check is drawn,
executed, or dated, or funds are otherwise disbursed.

(b) Asused inthis Subsection (5), funds are considered to be "collected or cleared,”
and may be disbursed as follows:

(i) cash may be disbursed on the same day the cash is deposited,;

(i1) awiretransfer may be disbursed on the same day the wire transfer is deposited;

(iii) the following may be disbursed on the day following the date of deposit:

(A) acashier's check;

(B) acertified check;

(C) atdler'scheck;

(D) aU.S. Postal Service money order; and

(E) acheck drawn on a Federal Reserve Bank or Federal Home Loan Bank; and

(iv) any other check or deposit may be disbursed:

(A) within the time limits provided under the Expedited Funds Availability Act, 12
U.S.C. Section 4001 et seq., as amended, and related regulations of the Federal Reserve
System,; or

(B) upon written notification from the financial institution to which the funds have
been deposited, that final settlement has occurred on the deposited item.

(c) Subject to Subsections (5)(a) and (b), before the disbursement of funds, any
changes to any settlement statement made after the final closing documents are executed shall
be authorized or acknowledged by signature of the party or parties affected by the change.

(6) Thetitle insurance producer shall maintain records of all receipts and
disbursements of escrow funds.

(7) Thetitle insurance producer shall comply with:

(a) Section 31A-23a-409; and

(b) any rules adopted by the [eommitsstoner] Title and Escrow Commission in

-22-



01-13-05 1:59 PM S.B. 40

679  accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, that govern
680  escrows.

681 Section 12. Section 31A-23a-415 is amended to read:

682 31A-23a-415. Assessment on titleinsurance agenciesor titleinsurers.

683 (1) For purposes of this section:

684 (& "Premium" isas defined in Subsection 59-9-101(3).

685 (b) "Titleinsurer" means a person:

686 (i) making any contract or policy of title insurance as:

687 (A) insurer;

688 (B) guarantor; or

689 (C) surety;

690 (if) proposing to make any contract or policy of title insurance as:

691 (A) insurer;

692 (B) guarantor; or

693 (C) surety; or

694 (iii) transacting or proposing to transact any phase of title insurance, including:
695 (A) soliciting;

696 (B) negotiating preliminary to execution;

697 (C) executing of acontract of title insurance;

698 (D) insuring; and

699 (E) transacting matters subsequent to the execution of the contract and arising out of
700  the contract.

701 (c) "Utahrisks' meansinsuring, guaranteeing, or indemnifying with regard to real or

702  persona property located in Utah, an owner of real or personal property, the holders of liens or
703  encumbrances on that property, or othersinterested in the property against |oss or damage

704  suffered by reason of:

705 (i) liensor encumbrances upon, defectsin, or the unmarketability of the title to the
706  property; or

707 (i) invalidity or unenforceability of any liens or encumbrances on the property.

708 (2) (a) Beginning on July 1, 1998, the [thsdranee] commissioner may assess each title
709  insurer and each title insurance agency an annual assessment:
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(i) determined by the Title and Escrow Commission:

(A) after consultation with the commissioner; and

(B) in accordance with this Subsection (2); and

(ii) to be used for the purposes described in Subsection (3).

(b) A title insurance agency shall be assessed up to:

(i) $200 for the first office in each county in which the title insurance agency maintains
an office; and

(if) $100 for each additiona office the title insurance agency maintains in the county
described in Subsection (2)(b)(i).

(c) A titleinsurer shall be assessed up to:

(i) $200 for thefirst office in each county in which the title insurer maintains an office;

(if) $100 for each additional office the title insurer maintains in the county described in
Subsection (2)(c)(i); and

(iii) anamount calculated by:

(A) aggregating the assessments imposed on:

(I) titleinsurance agencies under Subsection (2)(b); and

(1) title insurers under Subsections (2)(c)(i) and (2)(c)(ii);

(B) subtracting the amount determined under Subsection (2)(c)(iii)(A) from the total
costs and expenses determined under Subsection (2)(d); and

(C) multiplying:

() the amount calculated under Subsection (2)(c)(iii)(B); and

(I the percentage of total premiums for title insurance on Utah risk that are premiums
of thetitleinsurer.

(d) Notwithstanding Section 31A-3-103 and in accordance with Title 63, Chapter 46a,
Utah Administrative Rulemaking Act, the [department] Title and Escrow Commission by rule
shall establish the amount of costs and expenses described under Subsection (3) that will be
covered by the assessment, except the costs or expenses to be covered by the assessment may
not exceed $75,000 annually.

(3) All money received by the state under this section:

(a) shall be deposited in the General Fund as a dedicated credit of the department; and

(b) may be expended by the department only to pay for any cost or expense incurred by
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the department in the administration, investigation, and enforcement of Chapter 23a, Parts 4
and 5, related to:

(i) the marketing of title insurance; and

(if) audits of agencies.

(4) The assessment imposed by this section shall be in addition to any premium
assessment imposed under Subsection 59-9-101(3).

Section 13. Section 31A-23a-503 is amended to read:

31A-23a-503. Controlled businessin titleinsurance.

(1) Asusedinthis section:

(@) "Associate’ means any:.

(i) business organized for profit in which a person who referstitle businessisa
director, officer, partner, or employee;

(if) spouse or relative within the second degree by blood or marriage of a person who
refers title business, who is a natural person;

(iii) employee of a person who refers title business; or

(iv) person with whom a person who refers title business or any associate of that
producer has any agreement, arrangement, or understanding, or pursues any course of conduct,
designed to avoid the provisions of this chapter.

(b) "Controlled business® means that portion of the title insurance business of atitle
insurer or producer in this state that is referred to it by all those producers of title business who
have afinancial interest in the title insurer or producer and by all associates of those producers.
Businessisreferred if there isinfluence over the selection of the person with whom the
businessis placed.

(c) "A person who referstitle business" includes any person engaged in this statein a
business of:

(i) buying or selling interestsin real property;

(if) making loans secured by interestsin real property; or

(iii) acting as arepresentative or employee of a person who buys or sells any interest in
real property or who lends or borrows money with interest as security, other than acting as a
licensed title insurer or producer doing the business of title insurance.

(d) "Financial interest” means any legal or beneficial interest that together with other
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interests entitles the holder to more than 1% of the net profits or net worth of the businessin
which the interest is held.

(2) A titleinsurer or producer or person having afinancial interest in atitle insurer or
producer may not knowingly be a party to or knowingly permit to continue in any arrangement
in which the title insurer, producer, or person knows or has reason to believe that any person
who refers title business has or will have, directly or indirectly, afinancial interest in thetitle
insurer or producer, if it reasonably appears that a substantial factor in the person who refers
title business owning or acquiring the financial interest is the expected realization of financia
profit or gain derived in whole or in part from controlled business.

(3) A titleinsurer may not appoint or knowingly continue its authorization of any title
insurance producer in which the company knows or has reason to believe that any person who
refers title business has or will have, directly or indirectly, afinancia interest, if it reasonably
appears that a substantial factor in the person who referstitle business owning or acquiring the
financial interest isthe person's expected realization of financial profit or gain derived in whole
or part from controlled business.

(4) () If for any caendar quarter, the gross operating revenues of atitle insurer or
producer derived from all sources of controlled business in this state amount to more than 1/3
of its gross operating revenues from all other sources of its business of title insurance in this
state, it is presumed that the expected realization of financial profit or gain derived in whole or
in part from controlled business was a substantial factor in the ownership of financial interest
in thetitleinsurer or producer.

(b) Thetitleinsurer or producer has the burden of overcoming [this] the presumption
described in Subsection (4)(a).

(c) This Subsection (4) does not authorize any controlled businessif aviolation of the
standards set forth in Subsection (2) or (3) exists.

(5) [Ne] A title [insdranee-company] insurer or producer may not accept any order for

the business of title insurance that it knows or has reason to believe constitutes controlled
business, unless it records and maintainsin its permanent records on forms prescribed by the
commissioner the facts relating to the transactions.

(6) An applicant for qualification as atitle [tastdrance-eompany] insurer or producer
may not be granted alicense if it reasonably appears that the expected realization of financial
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profit or gain to be derived in whole or in part from controlled businessis or will be a
substantial factor in the applicant's plan of operation or in the ownership or acquisition of
financial interests in the applicant by any person who refers title business.

(7) Eachtitleinsurer and producer shall maintain permanent records relating to its
controlled business on forms prescribed by the commissioner.

(8) (&) Eachtitleinsurer and producer shall file annually with the commissioner, on
forms prescribed by the commissioner, reports setting forth:

(i) the names and addresses of any persons owning afinancial interest in thetitle
insurer or producer as of the last day of the calendar year, who are known or reasonably
believed by the title [trstranee-eompany| insurer or producer to be a person who referstitle
business; and

(if) asummary compiled from the title insurer's or producer's records of the controlled
business, sufficient to inform the commissioner and the Title and Escrow Commission asto the

proportion of the title insurer's or producer's gross operating revenues attributable to controlled
business during the preceding calendar year.

(b) Thereports shall be filed with the reports required under Section 31A-23a-413 and
shall contain the certification of an officer of thetitle insurer or producer that the information
contained in them istrue to the best of the officer's knowledge, information, and belief. Upon
filing, the reports are public records.

(c) A report filed pursuant to Subsection (8)(a) is subject to review by the Title and

Escrow Commission.

(9) An attorney who is aso alicensed title insurance producer and who issues as
producer a policy of title insurance to aclient on behaf of whom the attorney is also acting as
an attorney and who, in so doing, acts consistently with the applicable ethical standards of the
Utah State Bar pertaining to the billing and receipt of legal fees and the receipt of a
commission on a policy of title insurance is not, without more, considered to be engaged in
controlled business.

Section 14. Section 31A-26-203 is amended to read:

31A-26-203. Adjuster'slicenserequired.

(1) The commissioner shall issue alicense to act as an independent adjuster or public
adjuster to any person who, as to the license classification applied for under Section
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31A-26-204, has:

(a) satisfied the character requirements under Section 31A-26-205;

(b) satisfied the applicable continuing education requirements under Section
31A-26-206;

(c) satisfied the applicable examination requirements under Section 31A-26-207,

(d) if anonresident, complied with Section 31A-26-208; and

(e) paid the applicable fees under Section 31A-3-103.

(2) (&) This Subsection (2) applies to the following persons:

(i) an applicant for:

(A) anindependent adjuster's license; or

(B) apublic adjuster's license;

(ii) alicensed independent adjuster; or

(iii) alicensed public adjuster.

(b) A person described in Subsection (2)(a) shall report to the commissioner:

(i) any administrative action taken against the person:

(A) inanother jurisdiction; or

(B) by another regulatory agency in this state; and

(if) any criminal prosecution taken against the person in any jurisdiction.

(c) Thereport required by Subsection (2)(b) shall:

(i) befiled:

(A) at the time the person applies for athird party administrator's license; or

(B) within 30 days of the initiation of an action or prosecution described in Subsection
(2)(b); and

(i) include a copy of the complaint or other relevant legal documents related to the
action or prosecution described in Subsection (2)(b).

(3) (&) The department may request concerning a person applying for an independent or
public adjuster's license:

(i) criminal background information maintained pursuant to Title 53, Chapter 10, Part
2, from the Bureau of Criminal Identification; and

(ii) complete Federal Bureau of Investigation criminal background checks through the
national criminal history system.

-28-



01-13-05 1:59 PM S.B. 40

865 (b) Information obtained by the department from the review of criminal history records
866 received under Subsection (3)(a) shall be used by the department for the purposes of:

867 (i) determining if a person satisfies the character requirements under Section

868  31A-26-205 for issuance or renewal of alicense;

869 (if) determining if a person has failed to maintain the character requirements under
870  Section 31A-25-204; and
871 (iii) preventing persons who violate the federal Violent Crime Control and Law

872  Enforcement Act of 1994, 18 U.S.C. Secs. 1033 and 1034, from engaging in the business of
873 insurancein the state.

874 (c) If the department requests the criminal background information, the department
875 shdl:
876 (i) pay to the Department of Public Safety the costs incurred by the Department of

877  Public Safety in providing the department criminal background information under Subsection
878  (3)(a)(i);

879 (i1) pay to the Federa Bureau of Investigation the costs incurred by the Federal Bureau
880 of Investigation in providing the department criminal background information under

881  Subsection (3)(a)(ii); and

882 (iii) charge the person applying for alicense or for renewal of alicense afee equal to
883  the aggregate of Subsections (3)(c)(i) and (ii).

884 (4) Notwithstanding the other provisions of this section, the commissioner may:

885 (a) issue alicenseto an applicant for alicense for atitle insurance classification only

886  with the concurrence of the Title and Escrow Commission; or

887 (b) renew alicense for atitle insurance classification only with the concurrence of the

888 Title and Escrow Commission.

889 Section 15. Section 31A-26-204 is amended to read:
890 31A-26-204. License classifications.
891 A resident or nonresident license issued under this chapter shall be issued under the

892 classfications described under Subsections (1), (2), and (3). These classifications are intended
893  to describe the matters to be considered under any prerequisite education and examination

894  required of license applicants under Sections 31A-26-206 and 31A-26-207.

895 (1) Independent adjuster license classifications include:
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or8;

or8;

(@) accident and health insurance, including related service insurance under Chapter 7

(b) property and liability insurance, which includes:

(i) property insurance;

(i) liability insurance;

(iii) surety bonds; and

(iv) policies containing combinations or variations of these coverages;
(c) serviceinsurance;

(d) titleinsurance;

(e) credit insurance; and

(f) workers compensation insurance.

(2) Public adjuster license classifications include:

(@) accident and health insurance, including related service insurance under Chapter 7

(b) property and liability insurance, which includes:

(i) property insurance;

(i) liability insurance;

(iii) surety bonds; and

(iv) policies containing combinations or variations of these coverages;
(c) serviceinsurance;

(d) titleinsurance;

(e) credit insurance; and

(f) workers compensation insurance.

(3) (@) The commissioner may by rule:

(i) recognize other independent adjuster or public adjuster license classifications asto

other kinds of insurance not listed under Subsection (1)[—Fhe-eommissioner-may-atsoby-rute];

and

(ii) create license classifications [whieh] that grant only part of the authority arising

under another license class.

(b) Notwithstanding Subsection (3)(a), for purpose of title insurance, the Title and

Escrow Commission may make the rules provided for in Subsection (3)(a).
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927 Section 16. Effective date.
928 This bill takes effect on July 1, 2005, except that Section 31A-2-403 takes effect on
929 May 2, 2005.

L egidative Review Note
asof 1-7-05 12:33 PM

Based on alimited legal review, thislegidlation has not been determined to have ahigh
probability of being held unconstitutional.

Office of L egidative Research and General Counsel
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Fiscal Note Regulation of Title Insurance Industry 20-Jan-05
Bill Number SB0040 12:11 PM

State Impact

Commission per diem costs are $4,500 in General Fund. Assume monthly meetings, full
attendance, an equal number of full and half day meetings.

FY 2006 FY 2007 FY 2006 FY 2007

Approp. Approp. Revenue Revenue
General Fund $4.500 $4.500 $0 $0
TOTAL $4,500 $4,500 $0 $0

Individual and Business Impact

No fiscal impact.

Office of the Legislative Fiscal Analyst



