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LONG TITLE
General Description:

This bill amends provisions related to the construction trade and delays the effective
date of Chapter 250, Laws of Utah 2004.

Highlighted Provisions:

This bill:

» exempts from the preliminary notice requirement that is a prerequisite to filing a
mechanics' lien a person contracting directly with the payment bond principal;

» provides that there is no final completion of a project if work remains undone for
which the owner holds payment to ensure completion of the work;

» addresses the provision of notice to lien claimants when an owner seeks a certificate
of compliance;

» exempts from the preliminary notice prerequisite to lien filing, and from other
provisions, a person with privity of contract with the original contractor;

» provides that failure to file a notice of commencement for a construction project
negates the operation of Sections 38-1-32 and 38-1-33;

» provides that failure by an original contractor to conspicuously post a building
permit on property to be improved within 15 days of the day on which the original
contractor obtains the building permit negates the operation of Sections 38-1-32 and
38-1-33;

» provides dates for implementation of Sections 38-1-27 and 38-1-30 through
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38-1-36;

» allows as a reimbursable cost the claim application fee required under the Residence
Lien Recovery Fund;

» changes the amount of attorney fees allowable under the Residence Lien Recovery
Fund;

» eliminates the requirement that a qualified beneficiary under the Residence Lien
Recovery Fund establish that the qualified beneficiary provided qualified service to
a contractor who is licensed or exempt from licensing;

» eliminates the requirement under the Residence Lien Recovery Fund that a qualified
beneficiary file a notice of commencement of action;

» establishes as unlawful conduct under Title 58, Chapter 55, Utah Construction
Trades Licensing Act, an original contractor's failure to conspicuously post a copy
of a building permit at the project site for which it is issued within 15 days of the
day on which it is issued; and

» makes technical changes.
Monies Appropriated in this Bill:

None
Other Special Clauses:

This bill provides retrospective operation.
Utah Code Sections Affected:
AMENDS:

13-8-4, as enacted by Chapter 86, Laws of Utah 1997

14-1-20 (Effective 05/01/05), as last amended by Chapters 30 and 250, Laws of Utah
2004

14-2-5 (Effective 05/01/05), as last amended by Chapters 30 and 250, Laws of Utah
2004

38-1-7 (Superseded 05/01/05), as last amended by Chapter 85, Laws of Utah 2004

38-1-7 (Effective 05/01/05), as last amended by Chapters 85 and 250, Laws of Utah
2004

38-1-11, as last amended by Chapters 42, 85 and 188, Laws of Utah 2004

38-1-27 (Superseded 05/01/05), as last amended by Chapter 85, Laws of Utah 2004
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38-1-27 (Effective 05/01/05), as repealed and reenacted by Chapter 250, Laws of Utah
2004

38-1-31 (Effective 05/01/05), as enacted by Chapter 250, Laws of Utah 2004

38-1-37 (Effective 05/01/05), as enacted by Chapter 250, Laws of Utah 2004

38-11-203, as last amended by Chapter 42, Laws of Utah 2004

38-11-204, as last amended by Chapter 42, Laws of Utah 2004

58-55-501 (Effective 07/01/05), as last amended by Chapter 45, Laws of Utah 2004
REPEALS:

38-1-38, as enacted by Chapter 188, Laws of Utah 2004

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 13-8-4 is amended to read:

13-8-4. Obligation to pay under construction contracts -- Rights of parties under
contingent payment provisions.

(1) For purposes of this section:

(a) "Construction contract" means a contract or agreement to provide services, labor,
equipment, or materials for the design, construction, installation, or repair of an improvement
to real property located in Utah.

(b) "Contingent payment contract”" means a construction contract between a contractor
and a subcontractor that makes a payment from the contractor to the subcontractor contingent
on the contractor receiving a corresponding payment from any other public or private party,
including a private owner.

(c) "Contractor" means a person who is or may be awarded a contract for the
construction, alteration, or repair of any building, structure, or improvement to real property.

(d) "Subcontractor" means any person engaged by a contractor to provide services,
labor, equipment, or materials for the design, construction, installation, or repair of an
improvement to real property and includes a trade contractor or specialty contractor.

(2) A party to a construction contract shall make all scheduled payments under the
terms of the construction contract.

(3) (a) The existence of a contingent payment contract is not a defense to a claim to

enforce a mechanics’ lien filed under Title 38, Chapter 1, Mechanics' Liens.
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(b) This Subsection (3) does not apply to [contracts] a contract for private construction
work for the building, improvement, repair, or remodeling of residential property consisting of
four units or less.

(4) If a construction contract is a contingent payment contract:

(a) the subcontractor may request from the contractor the financial information that the
contractor has received from the public or private party regarding:

(1) the project financing; and

(i1) the public or private party; and

(b) if information is requested by the subcontractor under Subsection (4)(a), the
contractor shall provide the information prior to the subcontractor signing the construction
contract between the contractor and the subcontractor.

(5) This section applies to a contract executed on or after May 5, 1997.

Section 2. Section 14-1-20 (Effective 05/01/05) is amended to read:

14-1-20 (Effective 05/01/05). Preliminary notice requirement.

(1) Any person furnishing labor, service, equipment, or material for which a payment
bond claim may be made under this chapter shall provide preliminary notice to the designated
agent [as] in the form prescribed by Section 38-1-32, except that this section does not apply:

(a) to a person performing labor for wages; [or]

(b) to a person who contracts directly with the payment bond principal; or

[tb)] (c) if a notice of commencement is not filed as prescribed in Section 38-1-31 for
the project or improvement for which labor, service, equipment, or material is furnished.

(2) Any person who fails to provide the preliminary notice required by Subsection (1)
may not make a payment bond claim under this chapter.

(3) The preliminary notice required by Subsection (1) must be provided prior to
commencement of any action on the payment bond.

Section 3. Section 14-2-5 (Effective 05/01/05) is amended to read:

14-2-5 (Effective 05/01/05). Preliminary notice requirement.

(1) Any person furnishing labor, service, equipment, or material for which a payment
bond claim may be made under this chapter shall provide preliminary notice to the designated
agent [as] in the form prescribed by Section 38-1-32, except that this section does not apply:

(a) to a person performing labor for wages; [or]
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(b) to a person who contracts directly with the payment bond principal; or

[tb)] (c) if a notice of commencement is not filed as prescribed in Section 38-1-31 for
the project or improvement for which labor, service, equipment, or material is furnished.

(2) Any person who fails to provide the preliminary notice required by Subsection (1)
may not make a payment bond claim under this chapter.

(3) The preliminary notice required by Subsection (1) must be provided prior to
commencement of any action on the payment bond.

Section 4. Section 38-1-7 (Superseded 05/01/05) is amended to read:

38-1-7 (Superseded 05/01/05). Notice of claim -- Contents -- Recording -- Service
on owner of property.

(1) (a) A person claiming benefits under this chapter shall file for record with the
county recorder of the county in which the property, or some part of the property, is situated, a
written notice to hold and claim a lien within 90 days from the date of final completion of the
original contract under which the claimant claims a lien under this chapter.

(b) For purposes of this Subsection (1) and except as provided in Subsection (1)(e),

final completion of the original contract means:

(i) if as a result of work performed under the original contract a permanent certificate
of occupancy is required for such work, the date of issuance of a permanent certificate of
occupancy by the local government entity having jurisdiction over the construction project;

(11) if no certificate of occupancy is required by the local government entity having
jurisdiction over the construction project, but as a result of the work performed under the
original contract an inspection is required for such work, the date of the final inspection for
such work by the local government entity having jurisdiction over the construction project; or

(111) if with regard to work performed under the original contract no certificate of
occupancy and no final inspection are required by the local government entity having
jurisdiction over the construction project, the date on which there remains no substantial work
to be completed to finish such work on the original contract.

[tb)] (c) Notwithstanding Section 38-1-2, where a subcontractor performs substantial
work after the applicable dates established by Subsections (1)[ta)](b)(i) and (ii), that
subcontractor's subcontract shall be considered an original contract for the sole purpose of

determining:
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152 (i) the subcontractor's time frame to file a notice of intent to hold and claim a lien
153  under this Subsection (1); and
154 (i1) the original contractor's time frame to file a notice of intent to hold and claim a lien

155  under this Subsection (1) for that subcontractor's work.

156 [te)] (d) For purposes of this section, the term "substantial work" does not include:
157 (i) repair work; or

158 (i) warranty work[;or].

159

160  thatworks]

161 (e) Notwithstanding Subsection (1)(b)(iii), final completion of the original contract

162 does not occur if work remains to be completed for which the owner is holding payment to
163  ensure completion of that work.

164 (2) (a) The notice required by Subsection (1) shall contain a statement setting forth:
165 (i) the name of the reputed owner if known or, if not known, the name of the record

166  owner;

167 (i1) the name of the person:

168 (A) by whom the lien claimant was employed; or

169 (B) to whom the lien claimant furnished the equipment or material;

170 (ii1) the time when:

171 (A) the first and last labor or service was performed; or

172 (B) the first and last equipment or material was furnished;

173 (iv) a description of the property, sufficient for identification;

174 (v) the name, current address, and current phone number of the lien claimant;
175 (vi) the amount of the lien claim;

176 (vii) the signature of the lien claimant or the lien claimant's authorized agent;
177 (viii) an acknowledgment or certificate as required under Title 57, Chapter 3,

178  Recording of Documents; and

179 (ix) if the lien is on an owner-occupied residence, as defined in Section 38-11-102, a
180  statement describing what steps an owner, as defined in Section 38-11-102, may take to require
181  alien claimant to remove the lien in accordance with Section 38-11-107.

182 (b) Substantial compliance with the requirements of this Subsection (2) is sufficient to
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hold and claim a lien.

(3) (a) Within 30 days after filing the notice of lien, the lien claimant shall deliver or
mail by certified mail a copy of the notice of lien to:

(i) the reputed owner of the real property; or

(i1) the record owner of the real property.

(b) If the record owner's current address is not readily available to the lien claimant, the
copy of the claim may be mailed to the last-known address of the record owner, using the
names and addresses appearing on the last completed real property assessment rolls of the
county where the affected property is located.

(c) Failure to deliver or mail the notice of lien to the reputed owner or record owner
precludes the lien claimant from an award of costs and attorneys' fees against the reputed
owner or record owner in an action to enforce the lien.

(4) The Division of Occupational and Professional Licensing shall make rules
governing the form of the statement required under Subsection (2)(a)(ix).

Section 5. Section 38-1-7 (Effective 05/01/05) is amended to read:

38-1-7 (Effective 05/01/05). Notice of claim -- Contents -- Recording -- Service on
owner of property.

(1) (a) Except as modified in Section 38-1-27, a person claiming benefits under this
chapter shall file for record with the county recorder of the county in which the property, or
some part of the property, is situated, a written notice to hold and claim a lien within 90 days
from the date of final completion of the original contract under which the claimant claims a
lien under this chapter.

(b) For purposes of this Subsection (1) and except as provided in Subsection (1)(e),

final completion of the original contract means:

(i) if as a result of work performed under the original contract a permanent certificate
of occupancy is required for such work, the date of issuance of a permanent certificate of
occupancy by the local government entity having jurisdiction over the construction project;

(11) if no certificate of occupancy is required by the local government entity having
jurisdiction over the construction project, but as a result of the work performed under the
original contract an inspection is required for such work, the date of the final inspection for

such work by the local government entity having jurisdiction over the construction project; or
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214 (111) if with regard to work performed under the original contract no certificate of

215  occupancy and no final inspection are required by the local government entity having

216  jurisdiction over the construction project, the date on which there remains no substantial work
217  to be completed to finish such work on the original contract.

218 [tb)] (c) Notwithstanding Section 38-1-2, where a subcontractor performs substantial
219  work after the applicable dates established by Subsections (1)[ta}](b)(i) and (ii), that

220  subcontractor's subcontract shall be considered an original contract for the sole purpose of

221  determining:

222 (i) the subcontractor's time frame to file a notice of intent to hold and claim a lien
223 under this Subsection (1); and
224 (i1) the original contractor's time frame to file a notice of intent to hold and claim a lien

225  under this Subsection (1) for that subcontractor's work.

226 [te)] (d) For purposes of this section, the term "substantial work" does not include:
227 (i) repair work; or

228 (i) warranty work[;or].

229

230  thatworks]

231 (e) Notwithstanding Subsection (1)(b)(iii), final completion of the original contract

232 does not occur if work remains to be completed for which the owner is holding payment to
233  ensure completion of that work.

234 (2) (a) The notice required by Subsection (1) shall contain a statement setting forth:
235 (i) the name of the reputed owner if known or, if not known, the name of the record

236  owner;

237 (i1) the name of the person:

238 (A) by whom the lien claimant was employed; or

239 (B) to whom the lien claimant furnished the equipment or material;

240 (ii1) the time when:

241 (A) the first and last labor or service was performed; or

242 (B) the first and last equipment or material was furnished;

243 (iv) a description of the property, sufficient for identification;

244 (v) the name, current address, and current phone number of the lien claimant;
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(vi) the amount of the lien claim;

(vii) the signature of the lien claimant or the lien claimant's authorized agent;

(viii) an acknowledgment or certificate as required under Title 57, Chapter 3,
Recording of Documents; and

(ix) if the lien is on an owner-occupied residence, as defined in Section 38-11-102, a
statement describing what steps an owner, as defined in Section 38-11-102, may take to require
a lien claimant to remove the lien in accordance with Section 38-11-107.

(b) Substantial compliance with the requirements of this Subsection (2) is sufficient to
hold and claim a lien.

(3) (a) Within 30 days after filing the notice of lien, the lien claimant shall deliver or
mail by certified mail a copy of the notice of lien to:

(i) the reputed owner of the real property; or

(i1) the record owner of the real property.

(b) If the record owner's current address is not readily available to the lien claimant, the
copy of the claim may be mailed to the last-known address of the record owner, using the
names and addresses appearing on the last completed real property assessment rolls of the
county where the affected property is located.

(c) Failure to deliver or mail the notice of lien to the reputed owner or record owner
precludes the lien claimant from an award of costs and attorneys' fees against the reputed
owner or record owner in an action to enforce the lien.

(4) The Division of Occupational and Professional Licensing shall make rules
governing the form of the statement required under Subsection (2)(a)(ix).

Section 6. Section 38-1-11 is amended to read:

38-1-11. Enforcement -- Time for -- Lis pendens -- Action for debt not affected --
Instructions and form affidavit and motion.

(1) A lien claimant shall file an action to enforce the lien filed under this chapter within
180 days from the day on which the lien claimant filed a notice of claim under Section 38-1-7.

(2) (a) Within the time period provided for filing in Subsection (1) the lien claimant
shall file for record with the county recorder of each county in which the lien is recorded a
notice of the pendency of the action, in the manner provided in actions affecting the title or

right to possession of real property, or the lien shall be void, except as to persons;
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(1) who have been made parties to the action; and [persons]

(ii) having actual knowledge of the commencement of the action.

(b) The burden of proof shall be upon the lien claimant and those claiming under the
lien claimant to show actual knowledge.

(3) This section may not be interpreted to impair or affect the right of any person to
whom a debt may be due for any work done or materials furnished to maintain a personal
action to recover the same.

(4) (a) If a lien claimant files an action to enforce a lien filed under this chapter
involving a residence, as defined in Section 38-11-102, the lien claimant shall include with the
service of the complaint on the owner of the residence:

(i) instructions to the owner of the residence relating to the owner's rights under [Fitle
38;] Chapter 11, Residence Lien Restriction and Lien Recovery Fund Act; and

(i) a form affidavit to enable the owner of the residence to specify the grounds upon
which the owner may exercise available rights under [Fitle-38;] Chapter 11, Residence Lien
Restriction and Lien Recovery Fund Act.

(b) The instructions and form affidavit required by Subsection (4)(a) shall meet the
requirements established by rule by the Division of Occupational and Professional Licensing in
accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act.

(c) If a lien claimant fails to provide to the owner of the residence the instructions and
form affidavit required by Subsection (4)(a), the lien claimant shall be barred from maintaining
or enforcing the lien upon the residence.

(d) Judicial determination of the rights and liabilities of the owner of the residence

under [Fitle-38;] Chapters 1, Mechanics' Lien, and 11, Residence Lien Restriction and Lien

Recovery Act, and Title 14, Chapter 2, Private Contracts shall be stayed until after the owner

has been given a reasonable period of time to establish compliance with Subsections
38-11-204(4)(a) and (4)(b) through an informal proceeding, as set forth in Title 63, Chapter
46b, Administrative Procedures Act[;]:

(i) that is commenced within 30 days of the owner being served summons in the
foreclosure action|[;];

(i1) that is held at the Division of Occupational and Professional Licensing; and
[obtain]

- 10 -
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(ii1) at which the owner obtains a certificate of compliance or denial of certificate of

compliance, as defined in Section 38-11-102.

(e) _An owner applying for a certificate of compliance under Subsection (4)(d) shall

send by certified mail to all lien claimants:

(1) a copy of the application for a certificate of compliance; and

(i1) all materials filed in connection with the application.

(f) The Division of Occupational and Professional Licensing shall notify all lien

claimants listed in an owner's application for a certificate of compliance under Subsection

(4)(d) of the issuance or denial of a certificate of compliance.

(5) The written notice requirement applies to liens filed on or after July 1, 2004.

Section 7. Section 38-1-27 (Superseded 05/01/05) is amended to read:

38-1-27 (Superseded 05/01/05). Preliminary notice to original contractor -- Form
and contents -- Service -- Notice of commencement of project or improvement.

(1) (a) This section relating to preliminary notices does not apply to residential
construction or to work performed in the development of subdivisions whose end use is for
residential construction.

(b) (i) For the purposes of this section, residential construction means:

(A) single family detached housing; and

(B) multifamily attached housing up to and including fourplexes.

(i1) Residential construction includes rental housing.

(2) (a) Any person claiming, reserving the right to claim, or intending to claim a
mechanic's lien under this chapter for labor, service, equipment, or material shall provide
preliminary notice to the original contractor as prescribed by this section except this Subsection
(2) does not apply to:

(i) a person who is in privity of contract with an original contractor; or

(i1) a person performing labor for wages.

(b) [Amy] Except as provided in Subsection (2)(c), a person who fails to provide the

preliminary notice required by this Subsection (2) has no right to claim a mechanic's lien under

this chapter.

(c) If a person has privity of contract with the original contractor, the failure of that
person to send a preliminary notice does not effect that person's right to:

-11 -
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(1) claim a mechanic's lien under this chapter; or

(i) make a claim under:

(A) Title 14, Chapter 1, Public Contracts;
(B) Title 14, Chapter 2, Private Contracts; or
(C) Section 63-56-38.1.

(3) The preliminary notice required by this section:

(a) shall be in writing; and

(b) may be given at any time during the course of the project or improvement.

(4) A person required by this section to give preliminary notice is only required to give
one notice for each project or improvement, which may include an entire structure or a scheme
of improvements.

(5) If the labor, service, equipment, or material is furnished pursuant to contracts with
more than one subcontractor or with more than one original contractor, the notice requirements
must be met with respect to the labor, service, equipment, or materials furnished to each such
subcontractor or original contractor.

(6) (a) The person required by this section to give preliminary notice is precluded from
making a claim for any labor, service, equipment, or material [whtehk] that was provided more
than 45 days prior to the date the preliminary notice is given.

(b) The preliminary notice must be given before a notice of lien is filed with the county
recorder pursuant to Section 38-1-7.

(7) The preliminary notice under this section shall include:

(a) the name, address, and telephone number of the person furnishing the labor,
service, equipment, or material;

(b) the name and address of the person who contracted for the furnishing of the labor,
service, equipment, or material; and

(c) the address of the project or improvement or a drawing sufficient to describe the
location of the project or improvement.

(8) (a) Service of a preliminary notice is sufficient if the notice is deposited in the
United States mail, certified or registered, return receipt requested, postage prepaid. Service of
the preliminary notice by mail is complete upon deposit of the certified or registered mail.

(b) A preliminary notice served by mail may be addressed to;:

-12 -
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(1) the original contractor at the original contractor's place of business[;]; or

(ii) the original contractor's address as shown on the notice of commencement on
record with the county recorder as required by Subsection (9).

(9) (a) Any right to assert a defense of failure to comply with the preliminary notice
requirements of this section is void unless the original contractor records a notice of
commencement of the project or improvement with the county recorder for the county or
counties where the project is located within 30 days after commencement of the project.

(b) The notice of commencement described in Subsection (9)(a) shall include the
following:

(i) the name and address of the owner of the project or improvement;

(i1) the name and address of the original contractor;

(iii) (A) the name and address of the surety providing any payment bond for the project
or improvement; or

(B) if a surety does not exist, a statement that a payment bond was not required for the
work being performed;

(iv) the name and address of the project; and

(v) alegal description of the property on which the project is located.

Section 8. Section 38-1-27 (Effective 05/01/05) is amended to read:

38-1-27 (Effective 05/01/05). Construction notice registry database -- Form and
contents of notice of commencement, preliminary notice, and notice of completion.

(1) As used in this section and Sections 38-1-30 through 38-1-37:

(a) "Database" means the Construction Notice Registry Database created in this
section.

(b) (i) "Designated agent" means the third party the Division of Occupational and
Professional Licensing contracts with to create and maintain the Construction Notice Registry
Database.

(i) The designated agent is not an agency, instrumentality, or a political subdivision of
the state.

(c) "Division" means the Division of Occupational and Professional Licensing.

(d) "Program" means the Construction Notice Registry Database Program created in

this section.

- 13 -
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(2) Subject to receiving adequate funding through a legislative appropriation and
contracting with an approved third party vendor who meets the requirements of Sections
38-1-30 through 38-1-37, there is created the Construction Notice Registry Database Program
which shall:

(a) (1) assist in protecting public health, safety, and welfare; and

(ii) promote a fair working environment;

(b) be overseen by the division with the assistance of the designated agent;

(c) provide a central repository for notices of commencement, preliminary notices, and
notices of completion filed in connection with all privately owned construction projects as well
as all state and local government owned construction projects throughout Utah;

(d) be accessible for filing and review [of] by way of the program Internet website of:

(i) notices of commencement|[;];

(i1) preliminary notices[;]; and

(iii) notices of completion [viathe-programinternet-webstte];

(e) accommodate:

(1) electronic filing of [suchnotices-as-wetasprovidefor] the notices described in
Subsection (2)(d); and

(ii) alternate filing of the notices described in Subsection (2)(d) by U.S. mail, telefax,

telephone, or any other alternate method as provided by rule made by the division in
accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act;

(f) ) provide electronic notification for up to three e-mail addresses for each interested
person or company who requests notice from the construction notice registry [as-wehas]; and

(i1) provide alternate means of notification for those persons who make alternate
filings, including U.S. mail, telefax, or any other method as prescribed by rule made by the
division in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act; and

(g) provide hard-copy printing of electronic receipts for individual filings evidencing
the date and time of individual filings as well as the content of individual filings.

(3) [Persons] (a) A person interested in a construction project may request notice of
filings related to the project.

(b) The database shall be indexed by:

(i) owner namel[;];
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(i1) original contractor name(;];

(iii) project namel;];

(iv) project address[;];

(v) parcel numberf[;];

(vi) project number[;]; and

(vii) any other identifier that the division considers reasonably appropriate and
established by rule, made in accordance with Title 63, Chapter 46a, Utah Administrative
Rulemaking Act.

(4) (a) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act,
the division shall establish by rule the filing fees for:

(i) notices of commencement|[;];

(ii) preliminary notices[;];

(iii) notices of completion[;]; and

(iv) requests for notice[;whteh].

(b) The fees established under this Subsection (4) may not exceed the amount

reasonably necessary to create and maintain the database.

[tb)] (c) The fees established by the division may vary by method of filing if one form
of filing is more costly than other forms of filing.

Section 9. Section 38-1-31 (Effective 05/01/05) is amended to read:

38-1-31 (Effective 05/01/05). Building permit -- Construction -- Notice registry --
Notice of commencement of work.

(1) (a) For a construction project where a building permit is issued, within 15 days after
the issuance of the building permit/[;]:

(1) the local government entity issuing that building permit shall input the data and
transmit the building permit information to the database electronically [vta]:

(A) by way of the Internet or computer modem; or

(B) by any other means; and [such-mformation]

(i1) the information transmitted to the database under this Subsection (1)(a) shall form

the basis of a notice of commencement.
(b) For a construction project where a building permit is not issued, within 15 days

after commencement of physical construction work at the project site, the original contractor
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shall file a notice of commencement with the database.

(c) An owner of construction, a lender, surety, or other interested party may file a
notice of commencement with the designated agent within the prescribed time set forth in
Subsection (1)(a).

(d) 1) If duplicate notices of commencement are filed, they shall be combined into one
notice for each project.

(i1) The designated agent shall assign each construction project a unique project
number [whteh] that identifies each construction project and can be associated with all;

(A) notices of commencement][;];

(B) preliminary notices[;]; and

(C) notices of completion.

(e) 1) A notice of commencement is effective as to all work, materials, and equipment
furnished to the construction project after the filing of the notice of commencement.

(ii) A notice of commencement is effective only as to the work, materials, or
equipment furnished to the construction project that is provided subsequent to the filing of the
notice of commencement.

(2) The content of a notice of commencement shall include the following if available
on a building permit:

(a) the name and address of the owner of the project or improvement;

(b) the name and address of the:

(i) original contractor; and

(i1) surety providing any payment bond for the project or improvement, or if none
exists, a statement that a payment bond was not required for the work being performed;

(c) (1) the project address if the project can be reasonably identified by an address; or

(i) the name and general description of the location of the project if the project cannot
be reasonably identified by an address;

(d) a general description of the project;

(e) the parcel number of the real property upon which the project is to be constructed if
the project is subject to mechanics' liens; and

(f) alegal description of the property on which the project is located if the project is

subject to mechanics' liens.
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493 (3) [Fatluretofileany] If a notice of commencement for a construction project
494  [suspends-theoperattonof] is not filed within 15 days after issuance of a building permit, the

495  following sections do not apply:

496 (a) [theprelminarynotreeprovistonsof-Sectron] Subsection 38-1-32(1)(d); and
497 (b) [thenoticeof complettonprovistonsof] Section 38-1-33.
498 (4) Electronic notice of the filing of a notice of commencement or alternate notice as

499  prescribed in Subsection (1), shall be provided to:

500 (a) all persons who have filed notices of commencement for the project; and
501 (b) all interested parties who have requested such notice for the project.
502 (5) The burden is upon any person seeking to enforce the notice of commencement to

503  prove that the notice of commencement is filed timely and meets all of the requirements in this
504  section.

505 (6) At the time a building permit is obtained, each original contractor shall

506  conspicuously post at the project site a copy of each building permit obtained for the project

507  improvement.

508 Section 10. Section 38-1-37 (Effective 05/01/05) is amended to read:

509 38-1-37 (Effective 05/01/05). Application of Section 38-1-27 and Sections 38-1-30
510  through 38-1-36.

511 (1) Except as provided in Subsection (3), Section 38-1-27 and Sections 38-1-30

512 through 38-1-36 in effect as of May 1, 2005 shall apply to construction projects [commenced]
513  for which a notice of commencement is filed on or after May 1, 2005.

514 (2) A construction project [commenced] for which a notice of commencement is filed
515  before May 1, 2005 is subject to the provisions of this chapter in effect prior to May 1, 2005.
516 (3) (a) Section 38-1-27 and Sections 38-1-30 through 38-1-36 in effect as of May 1,

517 2003, shall apply to a construction project for which a notice of commencement is filed on or
518 after November 1, 2005 involving a residence, as defined in Subsection 38-11-102(22).

519 (b) For a construction project for which a notice of commencement is filed before
520  November 1, 2005 involving a residence, as defined in Subsection 38-11-102(22), the law in
521  effect on April 30, 2005 shall govern.

522 Section 11. Section 38-11-203 is amended to read:

523 38-11-203. Disbursements from the fund -- Limitations.
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(1) A payment of any claim upon the fund by a qualified beneficiary shall be made only
upon an order issued by the director finding that:

(a) the claimant was a qualified beneficiary during the construction on a residence;

(b) the claimant complied with the requirements of Section 38-11-204; and

(c) there is adequate money in the fund to pay the amount ordered.

(2) A payment of a claim upon the fund by a laborer shall be made only upon an order
issued by the director finding that:

(a) the laborer complied with the requirements of Subsection 38-11-204(7); and

(b) there is adequate money in the fund to pay the amount ordered.

(3) (a) An order under this section may be issued only after the division has complied
with the procedures established by rule under Section 38-11-105.

(b) The director shall order payment of the qualified services as established by
evidence, or if the claimant has obtained a judgment, then in the amount awarded for qualified
services in the judgment to the extent the qualified services are attributable to the
owner-occupied residence at issue in the claim.

(c) The director shall order payment of interest on amounts claimed for qualified

services [based-on

[te)—The]

(d) (3) Subject to the other provisions of this Subsection (3)(d), the director shall order

payment of costs in the amount stated in the judgment.

(i1) If the judgment does not state a sum certain for costs, or if no judgment has been
obtained, the director shall order payment of reasonable costs as supported by evidence.

(ii1) The claim application fee as established by the division pursuant to Subsection
38-11-204(1)(b) is [net] a reimbursable cost.

[t5] (e) (1) If a judgment has been obtained with attorneys' fees, notwithstanding the
amount stated in a judgment, or if no judgment has been obtained but the contract provides for

attorneys' fees, the director shall order payment of attorneys' fees [rottoexceed+5%of
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quattfred-services:] equal to the lesser of:

(A) the amount of attorneys' fees actually incurred; or

(B) the sum of:

(D 33% of the first $5.000 of qualified services: and

(II) 15% of the amount of qualified services in excess of $5.000.

(ii) If the judgment does not state a sum for attorneys' fees, no attorneys' fees will be

paid by the director.

(4) (a) Payments made from the fund may not exceed $75,000 per construction project
to qualified beneficiaries and laborers who have claim against the fund for that construction
project.

(b) If claims against the fund for a construction project exceed $75,000, the $75,000
shall be awarded proportionately so that each qualified beneficiary and laborer awarded
compensation from the fund for qualified services shall receive an identical percentage of the
qualified beneficiary's or laborer's award.

(5) Subject to the limitations of Subsection (4), if on the day the order is issued there
are inadequate funds to pay the entire claim and the director determines that the claimant has
otherwise met the requirements of Subsection (1) or (2), the director shall order additional
payments once the fund meets the balance limitations of Section 38-11-206.

Section 12. Section 38-11-204 is amended to read:

38-11-204. Claims against the fund -- Requirement to make a claim --
Qualifications to receive compensation -- Qualifications to receive a certificate of
compliance.

(1) To claim recovery from the fund a person shall:

(a) meet the requirements of either Subsection (4) or (7);

(b) pay an application fee determined by the division under Section 63-38-3.2; and

(c) file with the division a completed application on a form provided by the division
accompanied by supporting documents establishing:

(i) that the person meets the requirements of either Subsection (4) or (7);

(i1) that the person was a qualified beneficiary or laborer during the construction on the
owner-occupied residence; and

(iii) the basis for the claim.
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(2) To recover from the fund, the application required by Subsection (1) shall be filed
no later than one year:

(a) from the date the judgment required by Subsection (4)(d) is entered;

(b) from the date the nonpaying party filed bankruptcy, if the claimant is precluded
from obtaining a judgment or from satisfying the requirements of Subsection (4)(d) because the
nonpaying party filed bankruptcy within one year after the entry of judgment; or

(c) from the date the laborer, trying to recover from the fund, completed the laborer's
qualified services.

(3) To obtain a certificate of compliance an owner or agent of the owner shall establish
with the division that the owner meets the requirements of Subsections (4)(a) and (4)(b).

(4) To recover from the fund, regardless of whether the residence is occupied by the
owner, a subsequent owner, or the owner or subsequent owner's tenant or lessee, a qualified
beneficiary shall establish that:

(a) (1) the owner of the owner-occupied residence or the owner's agent entered into a
written contract with an original contractor licensed or exempt from licensure under Title 58,
Chapter 55, Utah Construction Trades Licensing Act:

(A) for the performance of qualified services;

(B) to obtain the performance of qualified services by others; or

(C) for the supervision of the performance by others of qualified services in
construction on that residence;

(i) the owner of the owner-occupied residence or the owner's agent entered into a
written contract with a real estate developer for the purchase of an owner-occupied residence;
or

(iii) the owner of the owner-occupied residence or the owner's agent entered into a
written contract with a factory built housing retailer for the purchase of an owner-occupied
residence;

(b) the owner has paid in full the original contractor, licensed or exempt from licensure
under Title 58, Chapter 55, Utah Construction Trades Licensing Act, real estate developer, or
factory built housing retailer under Subsection (4)(a) with whom the owner has a written
contract in accordance with the written contract and any amendments to the contract;

(c) (1) the original contractor, licensed or exempt from licensure under Title 58,
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Chapter 55, Utah Construction Trades Licensing Act, the real estate developer, or the factory
built housing retailer subsequently failed to pay a qualified beneficiary who is entitled to
payment under an agreement with that original contractor or real estate developer licensed or
exempt from licensure under Title 58, Chapter 55, Utah Construction Trades Licensing Act, for
services performed or materials supplied by the qualified beneficiary;

(i1) a subcontractor who contracts with the original contractor, licensed or exempt from
licensure under Title 58, Chapter 55, Utah Construction Trades Licensing Act, the real estate
developer, or the factory built housing retailer failed to pay a qualified beneficiary who is
entitled to payment under an agreement with that subcontractor or supplier; or

(iii) a subcontractor who contracts with a subcontractor or supplier failed to pay a
qualified beneficiary who is entitled to payment under an agreement with that subcontractor or
supplier;

(d) (1) the qualified beneficiary filed[+A)] an action against the nonpaying party to
recover monies owed to the qualified beneficiary within 180 days from the date the qualified
beneficiary last provided qualified services, unless precluded from doing so by the nonpaying

party's bankruptcy filing within the 180 days after completion of services; [and]

N R . L _ S <L O TR IR N 1.
[ d U U U Ul d U W ULV U W U Uuay

(i1) the qualified beneficiary has obtained a judgment against the nonpaying party who
failed to pay the qualified beneficiary under an agreement to provide qualified services for
construction of that owner-occupied residence;

(ii1) (A) the qualified beneficiary has:

(I) obtained from a court of competent jurisdiction the issuance of an order requiring
the judgment debtor, or if a corporation any officer of the corporation, to appear before the
court at a specified time and place to answer concerning the debtor's or corporation's property;

(II) received return of service of the order from a person qualified to serve documents
under the Utah Rules of Civil Procedure, Rule 4(b); and

(IIT) made reasonable efforts to obtain asset information from the supplemental
proceedings; and

(B) if assets subject to execution are discovered as a result of the order required under
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Subsection (4)(d)(iii)(A) or for any other reason, to obtain the issuance of a writ of execution
from a court of competent jurisdiction; or

(iv) the qualified beneficiary timely filed a proof of claim where permitted in the
bankruptcy action, if the nonpaying party has filed bankruptcy; and

(e) the qualified beneficiary is not entitled to reimbursement from any other person[;

(5) The requirements of Subsections (4)(d)(i), (i1), and (ii1) need not be met if the
qualified beneficiary has been precluded from obtaining a judgment against the nonpaying
party or from satisfying the requirements of Subsections (4)(d)(1), (ii), and (iii) because the
nonpaying party filed bankruptcy.

[€6 aqta db

[€B] (6) To recover from the fund a laborer shall:

(a) establish that the laborer has not been paid wages due for the work performed at the

site of a construction on an owner-occupied residence; and

(b) provide any supporting documents or information required by rule by the division.

[€8)] (7) A fee determined by the division under Section 63-38-3.2 shall be deducted
from any recovery from the fund received by a laborer.

[t9] (8) The requirements of Subsections (4)(a) and (4)(b) may be satisfied if an owner
or agent of the owner establishes to the satisfaction of the director that the owner of the
owner-occupied residence or the owner's agent entered into a written contract with an original
contractor who:

(a) was a business entity that was not licensed under Title 58, Chapter 55, Utah
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Construction Trades Licensing Act, but was solely or partly owned by an individual who was
licensed under Title 58, Chapter 55, Utah Construction Trades Licensing Act; or

(b) was a natural person who was not licensed under Title 58, Chapter 55, Utah
Construction Trades Licensing Act, but who was the sole or partial owner and qualifier of a
business entity that was licensed under Title 58, Chapter 55, Utah Construction Trades
Licensing Act.

[(19)] (9) The director shall have equitable power to determine if the requirements of
Subsections (4)(a) and (4)(b) have been met, but any decision by the director under Title 38,

Chapter 11, Residence Lien Restriction and Lien Recovery Fund Act, shall not alter or have

any effect on any other decision by the division under Title 58, Occupations and Professions.
Section 13. Section 58-55-501 (Effective 07/01/05) is amended to read:
58-55-501 (Effective 07/01/05). Unlawful conduct.

Unlawful conduct includes:

(1) engaging in a construction trade, acting as a contractor, an alarm business or
company, or an alarm company agent, or representing oneself to be engaged in a construction
trade or to be acting as a contractor in a construction trade requiring licensure, unless the
person doing any of these is appropriately licensed or exempted from licensure under this
chapter;

(2) acting in a construction trade, as an alarm business or company, or as an alarm
company agent beyond the scope of the license held;

(3) hiring or employing in any manner an unlicensed person, other than an employee
for wages who is not required to be licensed under this chapter, to engage in a construction
trade for which licensure is required or to act as a contractor or subcontractor in a construction
trade requiring licensure;

(4) applying for or obtaining a building permit either for oneself or another when not
licensed or exempted from licensure as a contractor under this chapter;

(5) issuing a building permit to any person for whom there is no evidence of a current
license or exemption from licensure as a contractor under this chapter;

(6) applying for or obtaining a building permit for the benefit of or on behalf of any
other person who is required to be licensed under this chapter but who is not licensed or is

otherwise not entitled to obtain or receive the benefit of the building permit;
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(7) failing to obtain a building permit when required by law or rule;

(8) submitting a bid for any work for which a license is required under this chapter by a
person not licensed or exempted from licensure as a contractor under this chapter;

(9) willfully or deliberately misrepresenting or omitting a material fact in connection
with an application to obtain or renew a license under this chapter;

(10) allowing one's license to be used by another except as provided by statute or rule;

(11) doing business under a name other than the name appearing on the license, except
as permitted by statute or rule;

(12) if licensed as a specialty contractor in the electrical trade or plumbing trade,
journeyman plumber, residential journeyman plumber, journeyman electrician, master
electrician, or residential electrician, failing to directly supervise an apprentice under one's
supervision or exceeding the number of apprentices one is allowed to have under his
supervision;

(13) if licensed as a contractor or representing oneself to be a contractor, receiving any
funds in payment for a specific project from an owner or any other person, which funds are to
pay for work performed or materials and services furnished for that specific project, and after
receiving the funds to exercise unauthorized control over the funds by failing to pay the full
amounts due and payable to persons who performed work or furnished materials or services
within a reasonable period of time;

(14) employing as an alarm company an unlicensed individual as an alarm company
agent, except as permitted under the exemption from licensure provisions under Section
58-1-307;

(15) if licensed as an alarm company or alarm company agent, filing with the division
fingerprint cards for an applicant which are not those of the applicant, or are in any other way
false or fraudulent and intended to mislead the division in its consideration of the applicant for
licensure;

(16) if licensed under this chapter, willfully or deliberately disregarding or violating:

(a) the building or construction laws of this state or any political subdivision;

(b) the safety and labor laws applicable to a project;

(c) any provision of the health laws applicable to a project;

(d) the workers' compensation insurance laws of the state applicable to a project;
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(e) the laws governing withholdings for employee state and federal income taxes,
unemployment taxes, FICA, or other required withholdings; or

(f) reporting, notification, and filing laws of this state or the federal government;

(17) aiding or abetting any person in evading the provisions of this chapter or rules
established under the authority of the division to govern this chapter;

(18) engaging in the construction trade or as a contractor for the construction of
residences of up to two units when not currently registered or exempt from registration as a
qualified beneficiary under Title 38, Chapter 11, Residence Lien Restriction and Lien Recovery
Fund Act;

(19) failing, as an original contractor, as defined in Section 38-11-102, to:

(a) include in a written contract the notification required in Section 38-11-108; and

(b) when a building permit is required, conspicuously post at a project site the building

permit obtained for an improvement at the project site within 15 days of obtaining the permit;
(20) wrongfully filing a mechanics' lien in violation of Section 38-1-25; or

(21) if licensed as a contractor, not completing a three-hour core education class and an
additional three hours of professional education approved by the division and the Construction
Services Commission within each two-year renewal cycle, beginning with the two-year renewal
cycle that starts July 1, 2005, and ends June 30, 2007 unless an exemption has been granted to
the licensee by the Construction Services Commission, with the concurrence of the division,
except that this Subsection (21) is repealed effective July 1, 2010 and its implementation is
subject to the division receiving adequate funding for its implementation through a legislative
appropriation.

Section 14. Repealer.

This bill repeals:

Section 38-1-38, Lien notification.

Section 15. Retrospective operation.

The amendments to Section 38-1-37 (Effective 05/01/05) have retrospective operation
to May 1, 2005.
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Legislative Review Note
asof 2-10-05 2:21 PM

Based on a limited legal review, this legislation has not been determined to have a high
probability of being held unconstitutional.

Office of Legislative Research and General Counsel
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Fiscal Note Construction Trade Related Amendments 15-Feb-05
Bill Number SB0168 4:13 PM

State Impact

This bill would reduce revenues to the Residence Lien Recovery Fund by $23,000 in
refunded application processing fees for approved claims. It would also increase
expenditures on attorney fees by $139,700 and on interest by $123,000. The Legislature
does not appropriate these funds.

FY 2006 FY 2007 FY 2006 FY 2007

Approp. Approp. Revenue Revenue
Restricted Funds $0 $0 ($285,700) ($285,700)
TOTAL $0 $0 ($285,700) ($285,700)

Individual and Business Impact

The bill would increase the amount of the average payout and accelerate future
assessments.

Office of the Legislative Fiscal Analyst



