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LEGISLATIVE GENERAL COUNSEL H.B. 153
€, Approved for Filing: P. Owen & 1st Sub. (Buff)
¢ 02-22-07 10:48 AM &

Representative Jim Bird proposes the following substitute bill:

SECURITIES AMENDMENTS

2007 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Jim Bird

Senate Sponsor: Kevin T. Van Tassell

Cosponsors: Neal B. Hendrickson Paul Ray

DeMar Bud Bowman Christopher N. Herrod Stephen E. Sandstrom
Jack R. Draxler Eric K. Hutchings Aaron Tilton

Kevin S. Garn Steven R. Mascaro

LONG TITLE

General Description:
This bill modifies provisions related to certain securities related disciplinary
proceedings.
Highlighted Provisions:
This bill:
» provides a process for nondepartmental hearing officers outside the Department of
Commerce to conduct certain securities related proceedings;
» increases the cap on the Securities Investor Education and Training Fund; and
» makes technical and conforming amendments.
Monies Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
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61-1-6, as last amended by Chapter 36, Laws of Utah 2003
61-1-12, as last amended by Chapter 133, Laws of Utah 1990
61-1-14, as last amended by Chapter 160, Laws of Utah 1997
61-1-15.5, as enacted by Chapter 160, Laws of Utah 1997
61-1-18.3, as enacted by Chapter 284, Laws of Utah 1983
61-1-18.5, as last amended by Chapter 176, Laws of Utah 2002
61-1-18.6, as enacted by Chapter 161, Laws of Utah 1987
61-1-18.7, as last amended by Chapter 256, Laws of Utah 2002
61-1-19, as last amended by Chapter 133, Laws of Utah 1990

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 61-1-6 is amended to read:

61-1-6. Denial, suspension, revocation, cancellation, or withdrawal of license --
Sanctions.

(1) Subject to the requirements of [Subsectronst2)and<3)] this section, the director,
by means of adjudicative proceedings conducted in accordance with Title 63, Chapter 46b,
Administrative Procedures Act, may issue an order:

(a) denying, suspending, or revoking [any] a license;

(b) barring or censuring [any] a licensee or any officer, director, partner, or person
occupying a similar status or performing similar functions for a licensee from employment with
a licensed broker-dealer or investment adviser;

(c) restricting or limiting a licensee as to any function or activity of the business for
which a license is required in this state;

(d) imposing a fine; or

(e) taking any combination of actions under Subsections (1)(a) through (d).

(2) () The director may [rmpose-the-sanctrons] take an action described in Subsection
(1) if the director finds that;

(1) itis in the public interest; and [finds;-withrespect-to-the]

(i1) one of the following engaged in an act described in Subsection (2)(b):

(A) aperson who is an applicant [or];
(B) a person who is a licensee [or;inthecasecof-abroker-dealerorinvestment-adviser;
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anyl.
(C) aperson who is a partner, officer, or director[;or-any] of a broker-dealer or

investment adviser;

(D) a person occupying a similar status or performing similar functions[;or-any] to a

partner, officer, or director of a broker-dealer or investment adviser; or

(E) a person directly or indirectly controlling the broker-dealer or investment adviser[;
thattheperson:].

(b) This Subsection (2) requires the director to find that a person described in
Subsection (2)(a)(ii):

[taytasfited] (i) files an application for a license that, as of its effective date or as of

any date after filing in the case of an order denying effectiveness, [was]:

(A) is incomplete in any material respect; or [contained]

(B) contains any statement that [was] is, in light of the circumstances under which it
[was] is made, false or misleading with respect to any material fact;

[tb)] (i) has willfully violated or willfully failed to comply with any provision of this
chapter or a predecessor act or any rule or order under this chapter or a predecessor act;

[te)] (iii) was convicted, within the past ten years, of:

(A) any misdemeanor involving a security or any aspect of the securities business[;]; or

(B) any felony;

[td] (iv) is permanently or temporarily enjoined by any court of competent jurisdiction
from engaging in or continuing any conduct or practice involving any aspect of the securities
business;

[te)] (v) is the subject of an order of the director [or-anypredecessor] denying,
suspending, or revoking a license as;

(A) abroker-dealer([;];

(B) an agent[3]:

(C) an investment adviser[;]; or

(D) an investment adviser representative;

[t5)] (vi) is the subject of:

[t9] (A) an adjudication or determination, within the past five years by a securities or

commodities agency or administrator of another state, Canadian province or territory, or a court



1st Sub. (Buff) H.B. 153 02-22-07 10:48 AM

89  of competent jurisdiction that the person has willfully violated:

90 (I) the Securities Act of 1933[;];

91 (ID the Securities Exchange Act of 1934[;];

92 (II) the Investment Advisers Act of 1940[5];

93 (IV) the Investment Company Act of 1940[;];

94 (V) the Commodity Exchange Act[;]; or

95 (VI) the securities or commodities law of any other state; or

96 [(t] (B) subject to Subsection (2)(c), an order:

97 (D) entered within the past five years by the securities administrator of any state or

98  Canadian province or territory or by the Securities and Exchange Commission denying or
99 revoking license as a broker-dealer, agent, investment adviser, or investment adviser
100  representative or the substantial equivalent of those terms [ortsthesubjectofamrorder];
101 (ID of the Securities and Exchange Commission suspending or expelling the person
102 from a national securities exchange or national securities association registered under the
103 Securities Exchange Act of 1934[;]; or [tsthesubjectof]

104 (II) that is a United States post office fraud order; [exceptthat]

105 [GiD—the-divistonrmay-not commence-agency-action-torevoke-—c

106

107

108

109

110 [t)] (vii) has engaged in dishonest or unethical practices in the securities business;
111 [(D] (viii) is insolvent, either in the sense that liabilities exceed assets or in the sense

112 that obligations cannot be met as they mature, except that the director may not enter an order
113 against a broker-dealer or investment adviser under this Subsection (2)[th)] (b)(viii) without a
114  finding of insolvency as to the broker-dealer or investment adviser;

115 [t9] (ix) is not qualified on the basis of the lack of training, experience, and knowledge

116  of the securities business, except as otherwise provided in Subsection (6);

117 [7] (x) has failed reasonably to supervise [hts] that person's:
118 (A) agents or employees if the person is a broker-dealer([;]; or [hts]
119 (B) investment adviser representatives or employees if the person is an investment
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adviser; or
[o—hastaited] (xi) fails to pay the proper filing fee within 30 days after being notified

by the division of a deficiency.

(c) (1) The division may not commence agency action to revoke or suspend a license

under Subsection (2)(b)(vi) more than one year from the day on which the order on which the

division relies is entered.

(i1) An order may not be entered under Subsection (2)(b)(vi) on the basis of an order

under another state's law unless that order is issued on the basis of facts that would constitute a

oround for an agency action under this section on the day on which the notice of agency action

is filed.

(3) (a) [Beforethedirectormaytssuean] An order issued by the director under

Subsection (1) that does the following is subject to Subsection (3)(b):

(1) revokes any license;

(ii) bars or censures any licensee or any officer, director, partner, or person occupying a
similar status or performing similar functions for a licensee from employment with a licensed
broker-dealer or investment adviser; or

(iii) imposes a fine[s].

(b) Before the director may issue an order described in Subsection (3)(a), the Securities
[Advisory] Board shall:

[tD] (1) review the order; and

[tb)] (i1) if a majority of the Securities [Advisory] Board approves the order, authorize
the director to issue [1t] the order.

(4) The division may enter a denial order under Subsection (2)[{fjertk)] (b)(x) or (xi),
but shall vacate the order when the deficiency [hasbeen] is corrected.

(5) The division may not institute a suspension or revocation proceeding on the basis
of a fact or transaction known to [tt] the division when the license became effective unless the

proceeding is instituted within [thenext] 120 days of the day on which the license takes effect.

(6) The following provisions govern the application of Subsection (2)[{1)] (b)(ix):

(a) The director may not enter an order against a broker-dealer on the basis of the lack
of qualification of any person other than:

(i) the broker-dealer [himself] if [he] the broker-dealer is an individual; or
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(i) an agent of the broker-dealer.
(b) The director may not enter an order against an investment adviser on the basis of
the lack of qualification of any person other than:

(1) the investment adviser [himself] if [he] the investment adviser is an individual; or

(i) an investment adviser representative.

(c) The director may not enter an order solely on the basis of lack of experience if the
applicant or licensee is qualified by training or knowledge.

(d) The director shall consider that;

(1) an agent who will work under the supervision of a licensed broker-dealer need not
have the same qualifications as a broker-dealer; and [that]

(i1) an investment adviser representative who will work under the supervision of a
licensed investment adviser need not have the same qualifications as an investment adviser.

(e) (1) The director shall consider that an investment adviser is not necessarily qualified
solely on the basis of experience as a broker-dealer or agent.

(i1) When the director finds that an applicant for a license as a broker-dealer is not
qualified as an investment adviser, the director may condition the applicant's license as a
broker-dealer upon the applicant's not transacting business in this state as an investment
adviser.

(f) (i) The division may by rule provide for examinations, which may be written or oral
or both, to be taken by any class of or all applicants.

(i1) The division may by rule or order waive the examination requirement as to a person
or class of persons if the division determines that the examination is not necessary for the
protection of investors.

(7) If the director finds that any licensee or applicant for a license is no longer in
existence, has ceased to do business as a broker-dealer, agent, investment adviser, or
investment adviser representative, or is subject to an adjudication of mental incompetence or to
the control of a committee, conservator, or guardian, or cannot be located after reasonable
search, the division may summarily cancel or deny the license or application according to the
procedures and requirements of Title 63, Chapter 46b, Administrative Procedures Act.

(8) (a) Withdrawal from license as a broker-dealer, agent, investment adviser, or

investment adviser representative becomes effective 30 days after receipt of an application to
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withdraw or within a shorter period of time as determined by the director, unless:

(i) arevocation or suspension proceeding is pending when the application is filed;

(i1) a proceeding to revoke or suspend or to impose conditions upon the withdrawal is
instituted within 30 days after the application is filed; or

(ii1) additional information is requested by the division regarding the withdrawal
application.

(b) (1) If a proceeding described in Subsection (8)(a) is pending or instituted, the
director shall designate by order when and under what conditions the withdrawal becomes
effective.

(i1) If additional information is requested, withdrawal is effective 30 days after the
additional information is filed.

(c) (1) If no proceeding is pending or instituted, and withdrawal automatically becomes
effective, the director may initiate a revocation or suspension proceeding under this section
within one year after withdrawal [became] becomes effective.

(i) The director shall enter any order under Subsection (2)(b) as of the last date on
which the license was effective.

(9) (a) As used in this section:

(1) "Board" means the Securities Board.

(i) "Department" means the Department of Commerce.

(i11) "Nondepartmental hearing officer" means an individual appointed by the division

in accordance with this Subsection (9).

(iv) "Proceeding" means:

(A) an adjudicative proceeding brought under this section; or

(B) a proceeding conducted under Section 61-1-20 for an action against a licensee.

(b) (i) In a proceeding, a person who is the subject of the proceeding may make a

motion to the board requesting that a nondepartmental hearing officer be appointed to conduct

the proceeding in accordance with this section.

(i) The person described in Subsection (9)(b)(i) shall make the motion by filing with

the division a written filing that includes:
(A) the name of the person;

(B) the proceeding for which the person is requesting the appointment of a
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nondepartmental hearing officer; and

(C) support for the person's belief that there is a reasonable likelihood or potential that

without the appointment of a nondepartmental hearing officer, the proceeding could be biased.

(c) _The board shall approve the appointment of a nondepartmental hearing officer if the
board finds that:

(1) the person requesting the appointment of a nondepartmental hearing officer

complies with Subsection (9)(b);

(i1) there is a reasonable basis for the person's belief that without the appointment of a

nondepartmental hearing officer, the proceeding could be biased: and

(ii1) the request for the appointment of a nondepartmental hearing officer is not made

in bad faith including the motion not being filed to:

(A) harass;

(B) cause unnecessary delay; or

(C) cause needless increase in the cost of proceeding.

(d) If the board approves the appointment of a nondepartmental hearing officer, the

division shall appoint a nondepartmental hearing officer:

(i) before taking any further action with regard to the proceeding:

(i1) subject to the approval of the appointment by the board in accordance with a

procedure established by the division with the concurrence of the board: and

(iii) who is an individual who:

(A) is not an employee of the department;

(B) does not represent the:

(I) department as an attorney general or assistant attorney general; or

(ID_division in accordance with Section 61-1-21.5; and

(C) unless agreed to in writing by the person requesting the nondepartmental hearing

officer, has never:

(I) been employed by the department; or

(ID represented the:

(Aa) department as an attorney general or an assistant attorney general; or

(Bb) division in accordance with Section 61-1-21.5.

(e) A nondepartmental hearing officer appointed under this Subsection (9):
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(1) _conducts a proceeding on behalf of the director; and

(i1) shall submit to the director a report including:

(A) findings of fact;

(B) conclusions of law; and

(C) arecommended order.

(f) A decision of the board under this Subsection (9) may be appealed under this

chapter and Title 63, Chapter 46b, Administrative Procedures Act, only as part of an appeal of
an order issued by the director:

(i) under Subsection (1); or

(i1) to impose a sanction under Section 61-1-20 against a licensee.

Section 2. Section 61-1-12 is amended to read:

61-1-12. Denial, suspension, and revocation of registration.

(1) Upon approval by a majority of the Securities [Advitsory] Board, the director, by
means of adjudicative proceedings conducted in accordance with Title 63, Chapter 46b, [the]
Administrative Procedures Act, may issue a stop order that denies effectiveness to, or suspends
or revokes the effectiveness of, any securities registration statement and may impose a fine if
[he] the director finds that the order is in the public interest and that:

(a) the registration statement, as of its effective date or as of any earlier date in the case
of an order denying effectiveness, or any amendment under Subsection 61-1-11(10) as of its
effective date, or any report under Subsection 61-1-11(9), is incomplete in any material respect,
or contains any statement that was, in the light of the circumstances under which it was made,
false or misleading with respect to any material fact;

(b) any provision of this chapter, or any rule, order, or condition lawfully imposed
under this chapter, [hasbeen] is willfully violated, in connection with the offering, by:

(i) the person filing the registration statement;

(i1) the issuer, any partner, officer, or director of the issuer, any person occupying a
similar status or performing similar functions, or any person directly or indirectly controlling or
controlled by the issuer, but only if the person filing the registration statement is directly or
indirectly controlled by or acting for the issuer; or

(ii1) any underwriter;

(c) subject to Subsection (5), the security registered or sought to be registered is the
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subject of an administrative stop order or similar order, or a permanent or temporary injunction

of any court of competent jurisdiction entered under any other federal or state act applicable to

the offering; [exeer

(d) the issuer's enterprise or method of business includes or would include activities

that are illegal where performed;

(e) the offering [has-worked] works or [tended] tends to work a fraud upon purchasers
or would so operate;

(f) the offering [hasbeen] is or would be made with unreasonable amounts of
underwriters' and sellers' discounts, commissions, or other compensation, or promoters' profits
or participation, or unreasonable amounts or kinds of options;

(g) when a security is sought to be registered by notification, it is not eligible for such
registration;

(h) when a security is sought to be registered by coordination, there [kasbeen] is a
failure to comply with the undertaking required by Subsection 61-1-9(2)(d); or

(i) the applicant or registrant [hasfatted] fails to pay the proper filing fee.

(2) The director may enter an order under this section, but may vacate the order if [he]
the director finds that the conditions that prompted its entry have changed or that it is otherwise
in the public interest to do so.

(3) The director may not issue a stop order against an effective registration statement
on the basis of a fact or transaction known to the division when the registration statement

became effective unless the proceeding is instituted within [therrext] 120 days after the day on

which the registration statement becomes effective.

(4) [No] A person may not be considered to have violated Section 61-1-7 or 61-1-15 by
reason of any order or sale effected after the entry of an order under this section if that person
proves by a preponderance of the evidence that [ke] the person did not know, and in the

exercise of reasonable care could not have known, of the order.

(5) (a) The division may not commence agency action against an effective registration

- 10 -
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statement under Subsection (1)(c) more than one year from the date on which the order or

injunction relied on to commence the agency action is entered.
(b) The division may not enter an order under Subsection (1)(c) on the basis of an order

or injunction entered under the securities act of any other state unless that order or injunction is

issued on the basis of facts that would constitute a ground for a stop order under this section on

the day on which the order is issued under Subsection (1)(c).

Section 3. Section 61-1-14 is amended to read:

61-1-14. Exemptions.

(1) The following securities are exempted from Sections 61-1-7 and 61-1-15:

(a) any security, including a revenue obligation, issued or guaranteed by the United
States, any state, any political subdivision of a state, or any agency or corporate or other
instrumentality of one or more of the foregoing, or any certificate of deposit for any of the
foregoing;

(b) any security issued or guaranteed by Canada, any Canadian province, any political
subdivision of any Canadian province, any agency or corporate or other instrumentality of one
or more of the foregoing, or any other foreign government with which the United States
currently maintains diplomatic relations, if the security is recognized as a valid obligation by
the issuer or guarantor;

(c) any security issued by and representing an interest in or a debt of, or guaranteed by,
any bank organized under the laws of the United States, or any bank, savings institution, or
trust company supervised under the laws of any state;

(d) any security issued by and representing an interest in or a debt of, or guaranteed by,
any federal savings and loan association, or any building and loan or similar association
organized under the laws of any state and authorized to do business in this state;

(e) any security issued or guaranteed by any federal credit union or any credit union,
industrial loan association, or similar association organized and supervised under the laws of
this state;

(f) any security issued or guaranteed by any public utility or holding company which is
a registered holding company under the Public Utility Holding Company Act of 1935 or a
subsidiary of such a company within the meaning of that act, or any security regulated in

respect of its rates or in its issuance by a governmental authority of the United States, any state,

-11 -
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337  Canada, or any Canadian province;

338 (g) (1) any security listed on the National Association of Securities Dealers Automated
339  Quotation National Market System, the New York Stock Exchange, the American Stock

340  Exchange, or on any other stock exchange or medium approved by the division, except that the
341  director may at any time suspend or revoke this exemption for any particular stock exchange,
342 medium, security, or securities under Subsection (4);

343 (i1) any other security of the same issuer which is of senior or substantially equal rank
344  to any security [so] listed and approved by the director[;]; or

345 iii) any security called for by subscription rights or warrants so listed or approved, or
346  any warrant or right to purchase or subscribe to any of the foregoing;

347 (h) (i) any security issued by any person organized and operated not for private profit
348  but exclusively for religious, educational, benevolent, charitable, fraternal, social, athletic, or
349  reformatory purposes, or as a chamber of commerce or trade or professional association; and
350 (i1) any security issued by a corporation organized under Title 3, Chapter 1, General

351  Provisions Relating to Agricultural Cooperative Associations, and any security issued by a

352  corporation to which the provisions of that chapter are made applicable by compliance with the
353  requirements of Section 3-1-21;

354 (i) a promissory note, draft, bill of exchange, or banker's acceptance that evidences an
355  obligation to pay cash within nine months after the date of issuance, exclusive of days of grace,
356  or arenewal of such an obligation that is likewise limited, or a guarantee of such an obligation

357  orof arenewal:

358 (i) issued in denominations of at least $50,000; and
359 (i1) either:
360 (A) receives a rating in one of the three highest rating categories from a nationally

361  recognized statistical rating organization; or

362 (B) the issuer satisfies requirements established by rule or order of the division;

363 (j) any investment contract issued in connection with an employees' stock purchase,
364  option, savings, pension, profit-sharing, or similar benefit plan;

365 (k) a security issued by an issuer registered as an open-end management investment
366  company or unit investment trust under Section 8 of the Investment Company Act of 1940, if:

367 (1) (A) the issuer is advised by an investment adviser that is a depository institution

-12 -
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exempt from registration under the Investment Advisers Act of 1940 or that is currently
registered as an investment adviser, and has been registered, or is affiliated with an adviser that
has been registered, as an investment adviser under the Investment Advisers Act of 1940 for at
least three years next preceding an offer or sale of a security claimed to be exempt under this
Subsection (1)(k); and

(B) the adviser has acted, or is affiliated with an investment adviser that has acted as
investment adviser to one or more registered investment companies or unit investment trusts
for at least three years next preceding an offer or sale of a security claimed to be exempt under
this Subsection (1)(k); or

(i1) the issuer has a sponsor that has at all times throughout the three years before an
offer or sale of a security claimed to be exempt under this Subsection (1)(k) sponsored one or
more registered investment companies or unit investment trusts the aggregate total assets of
which have exceeded $100,000,000;

(iii) in addition to Subsection (1)(k)(i) or (ii), the division has received prior to any sale
exempted [herem] by this Subsection (1)(k):

(A) anotice of intention to sell which has been executed by the issuer and which sets

forth the name and address of the issuer and the title of the securities to be offered in this state;
and

(B) afiling fee as determined under Section 61-1-18.4;

(iv) in the event any offer or sale of a security of an open-end management investment
company is to be made more than 12 months after the date on which the notice and fee under
Subsection (1)(k)(iii) is received by the director, another notice and payment of the applicable
fee shall be required;

(v) for the purpose of this Subsection (1)(k), an investment adviser is affiliated with

another investment adviser if [1t] the investment adviser controls, is controlled by, or is under

common control with the other investment adviser; and

(I) any security as to which the director, by rule or order, finds that registration is not
necessary or appropriate for the protection of investors.

(2) The following transactions are exempted from Sections 61-1-7 and 61-1-15:

(a) any isolated transaction, whether effected through a broker-dealer or not;

(b) any nonissuer transaction in an outstanding security, if as provided by rule of the

-13 -
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division:

(i) information about the issuer of the security as required by the division is currently
listed in a securities manual recognized by the division, and the listing is based upon such
information as required by rule of the division; or

(i1) the security has a fixed maturity or a fixed interest or dividend provision and there
has been no default during the current fiscal year or within the three preceding fiscal years, or
during the existence of the issuer and any predecessors if less than three years, in the payment
of principal, interest, or dividends on the security;

(c) any nonissuer transaction effected by or through a registered broker-dealer pursuant
to an unsolicited order or offer to buy;

(d) any transaction between the issuer or other person on whose behalf the offering is
made and an underwriter, or among underwriters;

(e) any transaction in a bond or other evidence of indebtedness secured by a real or
chattel mortgage or deed of trust, or by an agreement for the sale of real estate or chattels, if the
entire mortgage, deed of trust, or agreement, together with all the bonds or other evidences of
indebtedness secured thereby, is offered and sold as a unit;

(f) any transaction by an executor, administrator, sheriff, marshal, receiver, trustee in
bankruptcy, guardian, or conservator;

(g) any transaction executed by a bona fide pledgee without any purpose of evading
this chapter;

(h) any offer or sale to a bank, savings institution, trust company, insurance company,
investment company as defined in the Investment Company Act of 1940, pension or
profit-sharing trust, or other financial institution or institutional investor, or to a broker-dealer,
whether the purchaser is acting for itself or in some fiduciary capacity;

(1) any offer or sale of a preorganization certificate or subscription if:

(i) no commission or other remuneration is paid or given directly or indirectly for
soliciting any prospective subscriber;

(i1) the number of subscribers acquiring any legal or beneficial interest therein does not
exceed ten; and

(iii) there is no general advertising or solicitation in connection with the offer or sale;

(j) any transaction pursuant to an offer by an issuer of its securities to its existing
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securities holders, if:

(i) no commission or other remuneration, other than a standby commission is paid or
given directly or indirectly for soliciting any security holders in this state and the transaction
constitutes [etther]:

(A) the conversion of convertible securities;

(B) the exercise of nontransferable rights or warrants;

(C) the exercise of transferable rights or warrants if the rights or warrants are
exercisable not more than 90 days after their issuance; or

(D) the purchase of securities under a preemptive right; and

(i1) the exemption created by Subsection (2)(j) is not available for an offer or sale of
securities to existing securities holders who have acquired their securities from the issuer in a
transaction in violation of Section 61-1-7;

(k) any offer, but not a sale, of a security for which registration statements have been
filed under both this chapter and the Securities Act of 1933 if no stop order or refusal order is
in effect and no public proceeding or examination looking toward such an order is pending;

(I) adistribution of securities as a dividend if the person distributing the dividend is the
issuer of the securities distributed;

(m) any nonissuer transaction effected by or through a registered broker-dealer where
the broker-dealer or issuer files with the division, and the broker-dealer maintains in [his] the
broker-dealer's records, and makes reasonably available upon request to any person expressing
an interest in a proposed transaction in the security with the broker-dealer information
prescribed by the division under its rules;

(n) any transactions not involving a public offering;

(o) any offer or sale of "condominium units" or "time period units" as those terms are
defined in [the] Title 57, Chapter 8, Condominium Ownership Act, whether or not to be sold
by installment contract, if the [provistons-of the-CondommtumOwnershipAct] following are

complied with:

(i) Title 57, Chapter 8, Condominium Ownership Act, or if the units are located in
another state, the condominium act of that state[;the];

(i1) Title 57, Chapter 11, Utah Uniform Land Sales Practices Act[;the];

(iii) Title 57, Chapter 19, Utah Timeshare and Camp Resort Act[;]; and [the]
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(iv) Title 70C, Utah [Untform] Consumer Credit Code[-arecomphed-with];

(p) any transaction or series of transactions involving a merger, consolidation,

reorganization, recapitalization, reclassification, or sale of assets, if the consideration for
which, in whole or in part, is the issuance of securities of a person or persons, and if:

(i) the transaction or series of transactions is incident to a vote of the securities holders
of each person involved or by written consent or resolution of some or all of the securities
holders of each person involved;

(i1) the vote, consent, or resolution is given under a provision in:

(A) the applicable corporate statute or other controlling statute;

(B) the controlling articles of incorporation, trust indenture, deed of trust, or
partnership agreement; or

(C) the controlling agreement among securities holders;

(ii1) (A) one person involved in the transaction is required to file proxy or
informational materials under Section 14 (a) or (c) of the Securities Exchange Act of 1934 or
Section 20 of the Investment Company Act of 1940 and has so filed;

(B) one person involved in the transaction is an insurance company which is exempt
from filing under Section 12(g)(2)(G) of the Securities Exchange Act of 1934, and has filed
proxy or informational materials with the appropriate regulatory agency or official of its
domiciliary state; or

(C) all persons involved in the transaction are exempt from filing under Section
12(g)(1) of the Securities Exchange Act of 1934, and file with the division such proxy or
informational material as the division requires by rule;

(iv) the proxy or informational material is filed with the division and distributed to all
securities holders entitled to vote in the transaction or series of transactions at least ten working
days prior to any necessary vote by the securities holders or action on any necessary consent or
resolution; and

(v) the division does not, by order, deny or revoke the exemption within ten working
days after filing of the proxy or informational materials;

(q) any transaction pursuant to an offer to sell securities of an issuer if:

(i) the transaction is part of an issue in which there are not more than 15 purchasers in

this state, other than those designated in Subsection (2)(h), during any 12 consecutive months;
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(i1) no general solicitation or general advertising is used in connection with the offer to
sell or sale of the securities;

(iii)) no commission or other similar compensation is given, directly or indirectly, to a
person other than a broker-dealer or agent licensed under this chapter, for soliciting a
prospective purchaser in this state;

(iv) the seller reasonably believes that all the purchasers in this state are purchasing for
investment;

(v) the transaction is part of an aggregate offering that does not exceed $500,000, or a
greater amount as prescribed by a division rule, during any 12 consecutive months; and

(vi) the director, as to a security or transaction, or a type of security or transaction, may
withdraw or further condition this exemption or waive one or more of the conditions in
Subsection (2)(q);

(r) any transaction involving a commodity contract or commodity option; and

(s) any transaction as to which the division finds that registration is not necessary or
appropriate for the protection of investors.

(3) Every person filing an exemption notice or application shall pay a filing fee as
determined under Section 61-1-18.4.

(4) Upon approval by a majority of the Securities [Advitsory]| Board, the director, by
means of an adjudicative proceeding conducted in accordance with Title 63, Chapter 46b,
Administrative Procedures Act, may deny or revoke any exemption specified in Subsection
(1)(g), (h), or (j) or in Subsection (2) with respect to:

(a) a specific security, transaction, or series of transactions; or

(b) any person or issuer, any affiliate or successor to a person or issuer, or any entity
subsequently organized by or on behalf of a person or issuer generally and may impose a fine if
[ke] the director finds that the order is in the public interest and that:

(i) the application for or notice of exemption filed with the division is incomplete in
any material respect or contains any statement which was, in the light of the circumstances
under which it was made, false or misleading with respect to any material fact;

(i1) any provision of this chapter, or any rule, order, or condition lawfully imposed
under this chapter [hasbeen] is willfully violated in connection with the offering or exemption
by:
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(A) the person filing any application for or notice of exemption;

(B) the issuer, any partner, officer, or director of the issuer, any person occupying a
similar status or performing similar functions, or any person directly or indirectly controlling or
controlled by the issuer, but only if the person filing the application for or notice of exemption
is directly or indirectly controlled by or acting for the issuer; or

(C) any underwriter;

(iii) subject to Subsection (6), the security for which the exemption is sought is the
subject of an administrative stop order or similar order, or a permanent or temporary injunction

or any court of competent jurisdiction entered under any other federal or state act applicable to

the offering or exemption; [the-dtvistormay

(iv) the issuer's enterprise or method of business includes or would include activities

that are illegal where performed;

(v) the offering [has-worked; hastended]| works, tends to work, or would operate to
work a fraud upon purchasers;

(vi) the offering [lkasbeen] is or was made with unreasonable amounts of underwriters'
and sellers' discounts, commissions, or other compensation, or promoters' profits or
participation, or unreasonable amounts or kinds of options;

(vii) an exemption is sought for a security or transaction which is not eligible for the
exemption; or

(viii) the proper filing fee, if required, [has] is not [been] paid.

(5) (a) [No] An order under Subsection (4) may not operate retroactively.

(b) [No] A person may not be considered to have violated Section 61-1-7 or 61-1-15 by
reason of any offer or sale effected after the entry of an order under [thts] Subsection (4) if [he]
the person sustains the burden of proof that [he] the person did not know, and in the exercise of
reasonable care could not have known, of the order.

(6) (a) The division may not institute a proceeding against an effective exemption

under Subsection (4)(b)(iii) more than one vear from the day on which the order or injunction
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relied on in instituting the proceeding is entered.

(b) The division may not enter an order under Subsection (4)(b)(iii) on the basis of an

order or injunction entered under any other state act unless that order or injunction is issued on

the basis of facts that would constitute a ground for a stop order under this section at the time

the order is issued under Subsection (4)(b)(iii).

Section 4. Section 61-1-15.5 is amended to read:

61-1-15.5. Federal covered securities.

(1) The division by rule or order may require the filing of any of the following
documents with respect to a covered security under Section 18(b)(2) of the Securities Act of
1933:

(a) prior to the initial offer of federal covered security in this state, a notice form as
prescribed by the division or all documents that are part of a federal registration statement filed
with the U.S. Securities and Exchange Commission under the Securities Act of 1933, together
with a consent to service of process signed by the issuer and a filing fee as determined under
Section 61-1-18.4;

(b) after the initial offer of such federal covered security in this state, all documents
that are part of an amendment to a federal registration statement filed with the U.S. Securities
and Exchange Commission under the Securities Act of 1933, which shall be filed concurrently
with the division;

(c) areport of the value of federal covered securities offered or sold in this state,
together with a filing fee as determined under Section 61-1-18.4; and

(d) anotice filing under this section shall be effective for one year and shall be
renewed annually in order to continue to offer or sell the federal covered securities for which
the notice was filed.

(2) With respect to any security that is a covered security under Section 18(b)(4)(D) of
the Securities Act of 1933, the division by rule or order may require the issuer to file a notice
on SEC Form D and a consent to service of process signed by the issuer no later than 15 days
after the first sale of such covered security in this state, together with a filing fee as determined
under Section 61-1-18.4.

(3) The division by rule or order may require the filing of any document filed with the

U.S. Securities and Exchange Commission under the Securities Act of 1933, with respect to a
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covered security under Section 18(b)(3) or (4) of the Securities Act of 1933, together with a
filing fee as determined under Section 61-1-18.4.

(4) Upon approval by a majority of the Securities [Advtsory] Board, the director, by
means of adjudicative proceedings conducted in accordance with Title 63, Chapter 46b,
Administrative Procedures Act, may issue a stop order suspending the offer and sale of any
federal covered security, except a covered security under Section 18(b)(1) of the Securities Act
of 1933, if the director finds that the order is in the public interest and there is a failure to
comply with any condition established under this section.

(5) The division by rule or order may waive any or all of the provisions of this section.

Section 5. Section 61-1-18.3 is amended to read:

61-1-18.3. Information obtained by division -- Use for personal benefit prohibited
-- Disclosure.

(1) Itis unlawful for any of the division's employees, a nondepartmental hearing officer

appointed under Section 61-1-6, or any member of the Securities [Advisory] Board to use for

personal benefit any nonpublic information which is filed with or obtained by the division. [No
. Fthis]
(2) This chapter [authortzes] does not authorize the division or any of its officers or

employees to disclose any such information except among themselves or when necessary or
appropriate in a proceeding or investigation under this chapter.

(3) No provision of this chapter either creates or derogates from any privilege [which]
that exists at common law or otherwise when documentary or other evidence is sought under
subpoena directed to the division or any of its employees.

Section 6. Section 61-1-18.5 is amended to read:

61-1-18.5. Securities Board established -- Appointment -- Duties -- Qualifications
-- Terms -- Vacancies -- Meetings -- Conflicts of interest -- Expenses.

(1) (a) There is hereby established a Securities [Advtsory] Board.

(b) Members of the board shall be appointed by the governor with the consent of the
Senate.

(c) The board shall have the following duties:

(1) _comply with Subsection 61-1-6(9) with regard to the appointment of a

nondepartmental hearing officer;
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[t9] (i1) formulate and make recommendations to the director regarding policy and
budgetary matters;

[t1)] (ii1) submit recommendations regarding registration requirements and division
rules;

[t1] (iv) formulate and make recommendations to the director regarding the
establishment of reasonable fees; and

[ttv)] (v) generally act in an advisory capacity to the director with respect to the
exercise of [hts] the director's duties, powers, and responsibilities.

(2) (a) The Securities [Advisory] Board shall be comprised of five members who shall
be appointed in accordance with the following:

(i) two members from the securities brokerage community who have at least five years
prior experience in securities matters;

(i1) one member from the securities section of the Utah Bar Association;

(iii)) one member who is an officer or director of a corporation not subject to the
reporting requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934; and

(iv) one member from the public at large who has no active participation in the
securities business.

(b) No member may serve more than two consecutive terms.

(3) (a) Except as required by Subsection (3)(b), as terms of current board members
expire, the governor shall appoint each new member or reappointed member to a four-year
term.

(b) Notwithstanding the requirements of Subsection (3)(a), the governor shall, at the
time of appointment or reappointment, adjust the length of terms to ensure that the terms of
commission members are staggered so that approximately half of the board is appointed every
two years.

(4) (a) When a vacancy occurs in the membership for any reason, the replacement shall
be appointed for the unexpired term.

(b) All members shall serve until their respective successors are appointed and
qualified.

(5) The board shall meet at least quarterly on a regular date to be fixed by the board

and at such other times at the call of the director or any two members of the board. A majority
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of the board shall constitute a quorum for the transaction of business. Actions of the board
shall require a vote of a majority of those present.

(6) Each member of the board shall, by sworn and written statement filed with the
Department of Commerce and the lieutenant governor, disclose any position of employment or
ownership interest that the member has with respect to any entity or business subject to the
jurisdiction of the division. This statement shall be filed upon appointment and must be
appropriately amended whenever significant changes occur in matters covered by the
statement.

(7) (a) [Membersshattrecetveno] A member of the board may not receive

compensation or benefits for [thetr] the member's services, but may receive per diem and

expenses incurred in the performance of the member’s official duties at the rates established by
the Division of Finance under Sections 63A-3-106 and 63A-3-107.

(b) [Members] A member may decline to receive per diem and expenses for [thetr] the
member's service.

Section 7. Section 61-1-18.6 is amended to read:

61-1-18.6. Procedures -- Adjudicative proceedings.

The [Prvistonrof-Securittes| division and any nondepartmental hearing officer
appointed under Section 61-1-6 shall comply with [the-procedures-and-requirements-of] Title

63, Chapter 46b, Administrative Procedures Act, in [its] adjudicative proceedings of the

division.

Section 8. Section 61-1-18.7 is amended to read:

61-1-18.7. Funding of securities investor education and training.

(1) There is created a restricted special revenue fund known as the "Securities Investor
Education and Training Fund" to provide revenue for educating the public and the securities
industry as provided in this section.

(2) All money received by the state by reason of civil penalties ordered and
administrative fines collected pursuant to this chapter shall be deposited in the Securities
Investor Education and Training Fund, and subject to the requirements of Title 51, Chapter 5,
Funds Consolidation Act.

(3) The special revenue fund may include any fines collected by the division after July

1, 1989, pursuant to voluntary settlements or administrative orders.
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(4) (a) The fund shall earn interest.

(b) All interest earned on fund monies shall be deposited into the fund.

(5) Notwithstanding Title 63, Chapter 38, Budgetary Procedures Act, the director may
use special revenue fund monies, upon concurrence of the Securities [Advisory] Board and the
executive director of the Department of Commerce, in a manner consistent with the duties of
the division under this chapter and only for any or all of the following and the expense of
providing them:

(a) education and training of Utah residents in matters concerning securities laws and
investment decisions, by publications or presentations;

(b) education of registrants and licensees under this chapter, by:

(i) publication of this chapter and rules and policy statements and opinion letters of the
division; and

(i1) sponsorship of seminars or meetings to educate registrants and licensees as to the
requirements of this chapter; and

(c) investigation and litigation.

(6) If the balance in the fund exceeds [$166;660] $250.000 at the close of any fiscal
year, the excess shall be transferred to the General Fund.

Section 9. Section 61-1-19 is amended to read:

61-1-19. Investigations authorized.

(1) (a) The division [mrttsdiseretton] may make any public or private investigations
within or without this state as [1t] the division considers necessary to determine whether any
person has violated, is violating, or is about to violate any provision of this chapter or any rule
or order [hereunder] under this chapter.

(b) To aid in the enforcement of this chapter or in the prescribing of rules and forms

[hereunder] under this chapter, the division may require or permit any person to file a statement

in writing, under oath or otherwise as to all the facts and circumstances concerning the matter
to be investigated.
(c) The division may publish information concerning any violation of this chapter or

the violation of any rule or order [hereunder] under this chapter.

(2) For the purpose of any investigation or proceeding under this chapter, the division

[er], any employee designated by [tt] the division, or a nondepartmental hearing officer
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709  appointed under Section 61-1-6 may:

710 (a) administer [oaths-and-affirmattons| an oath or affirmation;

711 (b) subpoena [witnresses] a witness and compel [their] the attendance of a witness;
712 (c) take evidence; and

713 (d) require the production of any books, papers, correspondence, memoranda,

714 agreements, or other documents or records relevant or material to the investigation.
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H.B. 153 1st Sub. (Buff) - Securities Amendments

Fiscal Note
2007 General Session

State of Utah

State Impact

Enactment of this bill will not require additional appropriations. The provision that raises the cap on the
Securities Investor Education and Training Fund balance at the end of any fiscal year by $150,000 may
reduce the amount that is transferred to the General Fund by $150,000 beginning with FY 2007.

FY 2007 FY 2008 FY 2009 FY 2007 FY 2008 FY 2009

Approp. Approp. Approp. Revenue Revenue Revenue
General Fund $0 $0 $0 - ($150.000)  ($150.000) ($150.000)
Total $0 $0 $0 ($150,000) ($150,000) ($150,000)

Individual, Business and/or Local Impact

Enactment of this bill likely will not result in direct, measurable costs and/or benefits for individuals,
businesses, or local governments.
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