
H
.B

. 4
6
4

LEGISLATIVE GENERAL COUNSEL

6  Approved for Filing: C.R. Parker  6

6    02-07-07 3:30 PM    6

H.B. 464

*HB0464*
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2 AMENDMENTS
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6 Senate Sponsor:  ____________

7  

8 LONG TITLE

9 General Description:

10 This bill changes a provision concerning the valuation of an interest in a limited

11 liability company.

12 Highlighted Provisions:

13 This bill:

14 < changes the term "fair market value" to "fair value" for the purpose of assessing the

15 value of an interest in a limited liability company; and

16 < makes technical changes.

17 Monies Appropriated in this Bill:

18 None

19 Other Special Clauses:

20 None

21 Utah Code Sections Affected:

22 AMENDS:

23 48-2c-1214, as enacted by Chapter 260, Laws of Utah 2001

24  

25 Be it enacted by the Legislature of the state of Utah:

26 Section 1.  Section 48-2c-1214 is amended to read:

27 48-2c-1214.   Election to purchase in lieu of dissolution.
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28 (1) (a)  In a proceeding under Subsection 48-2c-1210(2) to dissolve a company, the

29 company may elect, or if it fails to elect, one of more members may elect to purchase the

30 interest in the company owned by the petitioning member at the fair [market] value of the

31 interest, determined as provided in this section.

32 (b)  An election pursuant to this section is irrevocable unless the court determines that it

33 is equitable to set aside or modify the election.

34 (2) (a) (i)  An election to purchase pursuant to this section may be filed with the court at

35 any time within 90 days after the filing of the petition in a proceeding under Subsection

36 48-2c-1210(2) or at any later time as the court in its discretion may allow.

37 (ii)  If the company files an election with the court within the 90-day period, or at any

38 later time allowed by the court, to purchase the interest in the company owned by the

39 petitioning member, the company shall purchase the interest in the manner provided in this

40 section.

41 (b) (i)  If the company does not file an election with the court within the time period,

42 but an election to purchase the interest in the company owned by the petitioning member is

43 filed by one or more members within the time period, the company shall, within ten days after

44 the later of the end of the time period allowed for the filing of elections to purchase under this

45 section or notification from the court of an election by members to purchase the interest in the

46 company owned by the petitioning member as provided in this section, give written notice of

47 the election to purchase to all members of the company, other than the petitioning member.

48 (ii)  The notice shall state the name and the percentage interest in the company owned

49 by the petitioning member and the name and the percentage interest in the company owned by

50 each electing member.

51 (iii)  The notice shall advise any recipients who have not participated in the election of

52 their right to join in the election to purchase the interest in the company in accordance with this

53 section, and of the date by which any notice of intent to participate must be filed with the court.

54 (c)  Members who wish to participate in the purchase of the interest in the company of

55 the petitioning member must file notice of their intention to join in the purchase by electing

56 members, no later than 30 days after the effective date of the company's notice of their right to

57 join in the election to purchase.

58 (d)  All members who have filed with the court an election or notice of their intention to

- 2 -



02-07-07 3:30 PM H.B. 464

59 participate in the election to purchase the interest in the company of the petitioning member

60 thereby become irrevocably obligated to participate in the purchase of the interest from the

61 petitioning member upon the terms and conditions of this section, unless the court otherwise

62 directs.

63 (e)  After an election has been filed by the company or one or more members, the

64 proceedings under Subsection 48-2c-1210(2) may not be discontinued or settled, nor may the

65 petitioning member sell or otherwise dispose of his interest in the company, unless the court

66 determines that it would be equitable to the company and the members, other than the

67 petitioning member, to permit any discontinuance, settlement, sale, or other disposition.

68 (3)  If, within 60 days after the earlier of the company filing of an election to purchase

69 the interest in the company of the petitioning member or the company's mailing of a notice to

70 its members of the filing of an election by the members to purchase the interest in the company

71 of the petitioning member, the petitioning member and electing company or members reach

72 agreement as to the fair [market] value and terms of the purchase of the petitioning member's

73 interest, the court shall enter an order directing the purchase of the petitioning member's

74 interest, upon the terms and conditions agreed to by the parties.

75 (4)  If the parties are unable to reach an agreement as provided for in Subsection (3),

76 upon application of any party, the court shall stay the proceedings under Subsection

77 48-2c-1210(2) and determine the fair [market] value of the petitioning member's interest in the

78 company as of the day before the date on which the petition under Subsection 48-2c-1210(2)

79 was filed or as of any other date the court determines to be appropriate under the circumstances

80 and based on the factors the court determines to be appropriate.

81 (5) (a) (i)  Upon determining the fair market value of the interest in the company of the

82 petitioning member, the court shall enter an order directing the purchase of the interest in the

83 company upon terms and conditions the court determines to be appropriate.

84 (ii)  The terms and conditions may include payment of the purchase price in

85 installments, where necessary in the interest of equity, provision for security to assure payment

86 of the purchase price and any additional costs, fees, and expenses awarded by the court, and an

87 allocation of the interest in the company among members if the interest in the company is to be

88 purchased by members.

89 (b) (i)  In allocating the petitioning member's interest in the company among holders of
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90 different classes of members, the court shall attempt to preserve the existing distribution of

91 voting rights among member classes to the extent practicable.

92 (ii)  The court may direct that holders of a specific class or classes shall not participate

93 in the purchase.

94 (iii)  The court may not require any electing member to purchase more of the interest in

95 the company owned by the petitioning member than the percentage interest that the purchasing

96 member may have set forth in his election or notice of intent to participate filed with the court.

97 (c) (i)  Interest may be allowed at the rate and from the date determined by the court to

98 be equitable.  [However, if]

99 (ii)  Notwithstanding Subsection (5)(c)(i), if the court finds that the refusal of the

100 petitioning member to accept an offer of payment was arbitrary or otherwise not in good faith,

101 interest may not be allowed.

102 (d)  If the court finds that the petitioning member had probable ground for relief under

103 Subsection 48-2c-1210(2)(b) or (2)(d), it may award to the petitioning member reasonable fees

104 and expenses of counsel and experts employed by the petitioning member.

105 (6) (a)  Upon entry of an order under Subsection (3) or (5), the court shall dismiss the

106 petition to dissolve the company under Subsection 48-2c-1210(2) and the petitioning member

107 shall no longer have any rights or status as a member of the company, except the right to

108 receive the amounts awarded to him by the court.

109 (b)  The award is enforceable in the same manner as any other judgment.

110 (7) (a) (i)  The purchase ordered pursuant to Subsection (5) shall be made within ten

111 days after the date the order becomes final, unless before that time the company files with the

112 court a notice of its intention to adopt articles of dissolution pursuant to Section 48-2c-1204.

113 (ii)  The articles of dissolution must then be adopted and filed within 60 days after

114 notice.

115 (b) (i)  Upon filing of articles of dissolution, the company is dissolved and shall be

116 wound up pursuant to Part 13 of this chapter, and the order entered pursuant to Subsection (5)

117 is no longer of any force or effect.  [However,]

118 (ii)  Notwithstanding Subsection (7)(b)(i), the court may award the petitioning member

119 reasonable fees and expenses in accordance with the provisions of Subsection (5)(d).

120 (iii)  The petitioning member may continue to pursue any claims previously asserted on
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121 behalf of the company.

122 (8)  Any payment by the company pursuant to an order under Subsection (3) or (5),

123 other than an award of fees and expenses pursuant to Subsection (5)(d), is subject to the

124 provisions of Sections 48-2c-1005 and 48-2c-1006.

125 (9)  "Fair value" as used in this section means the same as "fair value" as used in

126 Section 16-10a-1434.
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