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LONG TITLE
General Description:

This bill modifies provisions related to the Division of Real Estate.
Highlighted Provisions:

This bill:

» addresses when the Real Estate Commission may hold administrative hearings
related to violations of the real estate chapter;

» addresses appointment of industry members on the Real Estate Commission;

» addresses relicensing when a real estate license is revoked;

» requires fingerprints and criminal background checks for out-of-state applicants for
a real estate broker license;

» requires a 12-month waiting period for a mortgage and real estate license applicant
to reapply if the first license is automatically revoked for failing to disclose a
criminal history;

» addresses when a branch or associate broker may fill out settlement documents;

» permits investigation of and administrative action against unlicensed persons acting
in the capacity of a person required to be licensed as a real estate agent or broker,
real estate appraiser, or mortgage officer;

» includes failing to respond to requests by the division in an investigation to be

grounds for administrative or disciplinary action;
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» addresses powers of the division related to investigations;
» addresses disciplinary proceedings including:
¢ modifying administrative sanctions available to the Real Estate Commission,
Appraisal Board, and Mortgage Commission, such as providing for education
requirements, monetary civil penalties, cease and desist orders, and
combinations of sanctions; and
e allowing a civil penalty to be imposed as part of an administrative hearing for a

cease and desist order;

» provides that investigations of fraud under the real estate chapter may be funded
from the Real Estate Education, Research, and Recovery Fund;

» clarifies that an active mortgage license requires affiliation with an active principal
lending manager;

» clarifies that civil penalties from violations of the mortgage chapter are paid into the
Residential Mortgage Loan Education, Research, and Recovery Fund;

» provides that investigations of fraud under the mortgage chapter may be funded
from the Residential Mortgage Loan Education, Research, and Recovery Fund;

» deletes out-dated language; and

» makes technical changes and conforming amendments.
Monies Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:
AMENDS:

57-11-17, as enacted by Chapter 158, Laws of Utah 1973

61-2-5.5, as last amended by Chapter 198, Laws of Utah 2006

61-2-6, as last amended by Chapter 199, Laws of Utah 2005

61-2-9, as last amended by Chapters 199 and 239, Laws of Utah 2005

61-2-11, as last amended by Chapter 198, Laws of Utah 2006

61-2-11.5, as enacted by Chapter 257, Laws of Utah 2005

61-2-12, as last amended by Chapter 199, Laws of Utah 2005
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61-2-20, as last amended by Chapter 146, Laws of Utah 1993
61-2a-12, as last amended by Chapter 256, Laws of Utah 1983
61-2b-7, as last amended by Chapter 199, Laws of Utah 2005
61-2b-17, as last amended by Chapter 199, Laws of Utah 2005
61-2b-28, as last amended by Chapter 199, Laws of Utah 2005
61-2b-29, as last amended by Chapter 199, Laws of Utah 2005
61-2b-31, as last amended by Chapter 199, Laws of Utah 2005
61-2¢-102, as last amended by Chapter 199, Laws of Utah 2005
61-2c-104, as last amended by Chapter 199, Laws of Utah 2005
61-2c-201, as last amended by Chapter 199, Laws of Utah 2005
61-2c¢-202, as last amended by Chapter 199, Laws of Utah 2005
61-2¢-203, as last amended by Chapter 199, Laws of Utah 2005
61-2c-205, as last amended by Chapter 199, Laws of Utah 2005
61-2¢-206, as last amended by Chapter 199, Laws of Utah 2005
61-2¢-208, as last amended by Chapter 199, Laws of Utah 2005
61-2¢-301, as last amended by Chapter 199, Laws of Utah 2005
61-2¢-302, as last amended by Chapter 297, Laws of Utah 2004
61-2c-401, as last amended by Chapter 297, Laws of Utah 2004
61-2c-402, as last amended by Chapter 199, Laws of Utah 2005
61-2¢-403, as last amended by Chapter 297, Laws of Utah 2004
61-2c-404, as last amended by Chapter 199, Laws of Utah 2005
61-2¢-502, as enacted by Chapter 297, Laws of Utah 2004
61-2¢-510, as enacted by Chapter 297, Laws of Utah 2004

REPEALS:

61-2b-10.5, as enacted by Chapter 117, Laws of Utah 1999
61-2c-201.1, as enacted by Chapter 199, Laws of Utah 2005

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 57-11-17 is amended to read:

57-11-17. Violations -- Civil remedies.

S.B. 199

(1) (a) [Any] A person [who] is liable as provided in Subsection (1)(b) if that person:
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[t2)] (1) disposes of subdivided lands in violation of [Seettorr] Subsection
57-11-5[:](D). (2). or (3);

[tb)] (i) in disposing of subdivided lands, makes an untrue statement of a material fact;
or

[te)] (ii1) in disposing of subdivided lands, omits a material fact required to be stated in
a registration statement, public offering statement, statement of record or public report,
necessary to make the statements made not misleading|[;].

(b) A person described in Subsection (1)(a) is liable as provided in this section to the

purchaser unless, in the case of an untruth or omission, it is proved that;

(i) the purchaser knew of the untruth or omission; or [that]

(i1) the person offering or disposing of subdivided lands did not know and in the
exercise of reasonable care could not have known of the untruth or omission.

(2) In addition to any other remedies, the purchaser, under Subsection (1) may recover
the consideration paid for the unit together with interest at the rate of 7% per year from the date
of payment, property taxes paid, costs, and reasonable [attorneys'] attorney fees, less the
amount of any income received from the subdivided lands, upon tender of appropriate
instruments of reconveyance. If the purchaser no longer owns the unit, [he] the purchaser may
recover the amount that would be recoverable upon a tender of a reconveyance, less the value
of the land when disposed of and less interest at the rate of 7% per year on that amount from
the date of disposition.

(3) Every person who directly or indirectly controls a subdivider liable under
Subsection (1), every general partner, officer, or director of a subdivider, every person
occupying a similar status or performing a similar function, every employee of the subdivider
who materially aids in the disposition, and every agent who materially aids in the disposition is
also liable jointly and severally with and to the same extent as the subdivider, unless the person
otherwise liable sustains the burden of proof that [ke] the person did not know and in the
exercise of reasonable care could not have known of the existence of the facts by reason of
which the liability is alleged to exist. There is a right to contribution as in cases of contract
among persons so liable.

(4) Every person whose occupation gives authority to a statement which with [hts] that

person's consent has been used in an application for registration, public offering statement,
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statement of record or public report, if [ke] the person is not otherwise associated with the
subdivision and development plan in a material way, is liable only for false statements and
omissions in [his] the person's statement and only if [ke] the person fails to prove that [ke] the
person did not know and in the exercise of the reasonable care of a man in [hts] the person's
occupation could not have known of the existence of the facts by reason of which the liability
is alleged to exist.

(5) A tender of reconveyance may be made at any time before the entry of judgment.

(6) A person may not recover under this section in actions commenced more than four
years after [his] the person's first payment of money to the subdivider in the contested action.

(7) Any stipulation or provision purporting to bind any person acquiring subdivided
lands to waive compliance with this [act] chapter or any rule or order under it is void.

Section 2. Section 61-2-5.5 is amended to read:

61-2-5.5. Real Estate Commission created -- Functions -- Appointment --
Qualification and terms of members -- Expenses -- Meetings.

(1) There is created within the division a Real Estate Commission. The commission
shall:

(a) make rules for the administration of this chapter that are not inconsistent with this
chapter, including:

(i) licensing of:

(A) principal brokers;

(B) associate brokers;

(C) sales agents;

(D) real estate companies; and

(E) branch offices;

(i1) prelicensing and postlicensing education curricula;

(ii1)) examination procedures;

(iv) the certification and conduct of:

(A) real estate schools;

(B) course providers; and

(C) instructors;

(v) proper handling of funds received by real estate licensees;
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(vi) brokerage office procedures and recordkeeping requirements;

(vil) property management;

(viii) standards of conduct for real estate licensees; and

(ix) rules made under Section 61-2-26 regarding an undivided fractionalized long-term
estate;

(b) establish, with the concurrence of the division, all fees as provided in this chapter
and Title 61, Chapter 2a, Real Estate Recovery Fund Act;

(c) conduct all administrative hearings not delegated by the commission to an
administrative law judge or the division relating to the:

(i) licensing of any applicant;

(i) conduct of any licensee; [or]

(iii) the certification or conduct of any real estate school, course provider, or instructor
regulated under this chapter; or

(iv) violation of this chapter by any person;

(d) with the concurrence of the director, impose sanctions [agamstiicenseesand
certtfreateholders]| as provided in Section [6+=2=+] 61-2-12;

(e) advise the director on the administration and enforcement of any matters affecting

the division and the real estate sales and property management industries;

(f) advise the director on matters affecting the division budget;

(g) advise and assist the director in conducting real estate seminars; and

(h) perform other duties as provided by:

(i) this chapter; and

(i) Title 61, Chapter 2a, Real Estate Recovery Fund Act.

(2) (a) The commission shall be comprised of five members appointed by the governor
and approved by the Senate.

(b) Four of the commission members shall:

(i) have at least five years' experience in the real estate business; and

(i1) hold an active principal broker, associate broker, or sales agent license.

(c) One commission member shall be a member of the general public.

(d) No more than one commission member [maybe-appomted-from] described in

Subsection (2)(b) shall at the time of appointment reside in any given county in the state.
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183 (e) At least one commission member described in Subsection (2)(b) shall at the time of

184  an appointment reside in a county that is not a county of the first or second class.

185 (3) (a) Except as required by Subsection (3)(b), as terms of current commission

186  members expire, the governor shall appoint each new member or reappointed member to a

187  four-year term ending June 30.

188 (b) Notwithstanding the requirements of Subsection (3)(a), the governor shall, at the
189  time of appointment or reappointment, adjust the length of terms to ensure that the terms of
190 commission members are staggered so that approximately half of the commission is appointed
191  every two years.

192 (c) Upon the expiration of the term of a member of the commission, the member of the

193  commission shall continue to hold office until a successor is appointed and qualified.

194 (d) A commission member may not serve more than two consecutive terms.
195 (e) Members of the commission shall annually select one member to serve as chair.
196 (4) When a vacancy occurs in the membership for any reason, the replacement shall be

197  appointed for the unexpired term.

198 (5) (a) A member [shalt] may not receive [nmo] compensation or benefits for the

199  member's services, but may receive per diem and expenses incurred in the performance of the
200 member’s official duties at the rates established by the Division of Finance under Sections
201  63A-3-106 and 63A-3-107.

202 (b) A member may decline to receive per diem and expenses for the member's service.
203 (6) (a) The commission shall meet at least monthly.

204 (b) The director may call additional meetings:

205 (i) at the director's discretion;

206 (i1) upon the request of the chair; or

207 (1i1) upon the written request of three or more commission members.

208 (7) Three members of the commission constitute a quorum for the transaction of
209  business.

210 Section 3. Section 61-2-6 is amended to read:

211 61-2-6. Licensing procedures and requirements.

212 (1) (a) Except as provided in Subsection (5), the commission shall determine the

213 qualifications and requirements of applicants for:



214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244

S.B. 199 01-26-07 4:38 PM

(1) a principal broker license;

(i1) an associate broker license; or

(ii1) a sales agent license.

(b) The division, with the concurrence of the commission, shall require and pass upon
proof necessary to determine the honesty, integrity, truthfulness, reputation, and competency of
each applicant for an initial license or for renewal of an existing license.

(c) 1) The division, with the concurrence of the commission, shall require an applicant
for:

(A) asales agent license to complete an approved educational program not to exceed
90 hours; and

(B) an associate broker or principal broker license to complete an approved educational
program not to exceed 120 hours.

(i1) The hours required by this section mean 50 minutes of instruction in each 60
minutes.

(111) The maximum number of program hours available to an individual is ten hours per
day.

(d) The division, with the concurrence of the commission, shall require the applicant to
pass an examination approved by the commission covering:

(i) the fundamentals of:

(A) the English language;

(B) arithmetic;

(C) bookkeeping; and

(D) real estate principles and practices;

(i1) the provisions of this chapter;

(ii1) the rules established by the commission; and

(iv) any other aspect of Utah real estate license law considered appropriate.

(e) 1) Three years' full-time experience as a real estate sales agent or its equivalent is
required before any applicant may apply for, and secure a principal broker or associate broker
license in this state.

(i1) The commission shall establish by rule, made in accordance with Title 63, Chapter

46a, Utah Administrative Rulemaking Act, the criteria by which the commission will accept
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245  experience or special education in similar fields of business in lieu of the three years'

246  experience.

247 (2) (a) The division, with the concurrence of the commission, may require an applicant
248  to furnish a sworn statement setting forth evidence satisfactory to the division of the applicant's
249  reputation and competency as set forth by rule.

250 (b) The division shall require an applicant to provide the applicant's Social Security
251  number, which is a private record under Subsection 63-2-302(1)(h).

252 (3) (a) A nonresident principal broker may be licensed in this state by conforming to all

253  the provisions of this chapter except that of residency.

254 (b) A nonresident associate broker or sales agent may become licensed in this state by:
255 (1) conforming to all the provisions of this chapter except that of residency; and
256 (i) being employed or engaged as an independent contractor by or on behalf of a

257  nonresident or resident principal broker who is licensed in this state.

258 (4) (a) Except as provided in Subsection 61-2-9(1)(e)(iv), the application to be

259  relicensed of an applicant who has had a real estate license revoked[:{t)—shalt-bereticensedas
260  prescribedfor] shall be treated as an original application[;and].

2601 [GD—maynotapply foranewticense ntiatteas
262  thcensetsrevoked:]
263 (b) In the case of an applicant for a new license as a principal broker or associate

264  broker, the applicant is not entitled to credit for experience gained prior to the revocation of a
265  real estate license.
266 (5) (a) Notwithstanding Subsection (1), the commission may delegate to the division

267  the authority to:

268 (i) review a class or category of applications for initial or renewed licenses;

269 (i1) determine whether an applicant meets the licensing criteria in Subsection (1); and
270 (iii) approve or deny a license application without concurrence by the commission.
271 (b) (1) If the commission delegates to the division the authority to approve or deny an

272  application without concurrence by the commission and the division denies an application for
273  licensure, the applicant who is denied licensure may petition the commission for review of the
274  denial of licensure.

275 (i) An applicant who is denied licensure pursuant to this Subsection (5) may seek
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agency review by the executive director only after the commission has reviewed the division's
denial of the applicant's application.

Section 4. Section 61-2-9 is amended to read:

61-2-9. Examination and license fees -- Criminal background check -- Renewal of
licenses -- Education requirements -- Activation of inactive licenses -- Recertification --
Licenses of firm, partnership, or association -- Miscellaneous fees.

(1) (a) Upon filing an application for a principal broker, associate broker, or sales agent
license examination, the applicant shall pay a nonrefundable fee as determined by the
commission with the concurrence of the division under Section 63-38-3.2 for admission to the
examination.

(b) A principal broker, associate broker, or sales agent applicant shall pay a
nonrefundable fee as determined by the commission with the concurrence of the division under
Section 63-38-3.2 for issuance of an initial license or license renewal.

(c) Each license issued under this Subsection (1) shall be issued for a period of not less
than two years as determined by the division with the concurrence of the commission.

(d) (i) Any [new-salesagentapphcantshalt:] of the following applicants shall comply
with this Subsection (1)(d):

(A) anew sales agent applicant; or

(B) an out-of-state broker applicant.

(i1) An applicant described in this Subsection (1)(d) shall:

(A) submit fingerprint cards in a form acceptable to the division at the time the license
application is filed; and

(B) consent to a [fimgerprint] criminal background check by the Utah Bureau of
Criminal Identification and the Federal Bureau of Investigation regarding the application.

[t1)] (i) The division shall request the Department of Public Safety to complete a
Federal Bureau of Investigation criminal background check for each [new-salesagent]

applicant described in this Subsection (1)(d) through the national criminal history system

[(INEIE)] or any successor system.
[t1] (iv) The cost of the criminal background check and the fingerprinting shall be

borne by the applicant.
[ttv)] (v) Funds paid to the division by an applicant for the cost of the criminal

- 10 -
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307  background check shall be nonlapsing.

308 (e) 1) Any [new-satesagent] license issued under this section shall be conditional,
309  pending completion of the criminal background check. If the criminal background check

310  discloses the applicant has failed to accurately disclose a criminal history, the license shall be
311  immediately and automatically revoked.

312 (i) Any person whose conditional license has been revoked under Subsection (1)(e)(i)
313  shall be entitled to a post-revocation hearing to challenge the revocation. The hearing shall be
314  conducted in accordance with Title 63, Chapter 46b, Administrative Procedures Act.

315 (111) The division director shall designate one of the following to act as the presiding

316  officer in a postrevocation hearing described in this Subsection (1)(e):

317 (A) the division; or
318 (B) the division with the concurrence of the commission.
319 (iv) The decision on whether relief from the revocation of a license under this

320  Subsection (1)(e) will be granted shall be made by the presiding officer.

321 (v) Relief from a revocation under this Subsection (1)(e) may be granted only if:

322 (A) the criminal history upon which the division based the revocation:

323 (I) did not occur; or

324 (II) is the criminal history of another person;

325 (B) (I) the revocation is based on a failure to accurately disclose a criminal history; and
326 (II) the applicant had a reasonable good faith belief at the time of application that there
327  was no criminal history to be disclosed; or

328 (C) the division failed to follow the prescribed procedure for the revocation.

329 (vi) If a license is revoked or a revocation under this Subsection (1)(e) is upheld after a

330  post-revocation hearing, the person may not apply for a new license until at least 12 months

331 after the day on which the [final-dectstonupholding the revocationrtstsstred] license is
332  revoked.

333 (2) (a) (1) A license expires if it is not renewed on or before its expiration date.
334 (i) As a condition of renewal, each active licensee shall demonstrate competence:
335 (A) by viewing an approved real estate education video program and completing a

336  supplementary workbook; or

337 (B) by completing 12 hours of professional education approved by the division and

-11 -
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commission within each two-year renewal period.

(iii) The division with the concurrence of the commission shall certify education which
may include:

(A) state conventions;

(B) home study courses;

(C) video courses; and

(D) closed circuit television courses.

(iv) The commission with concurrence of the division may exempt a licensee from the
education requirement of this Subsection (2)(a) for a period not to exceed four years:

(A) upon a finding of reasonable cause, including military service; and

(B) under conditions established by rule made in accordance with Title 63, Chapter
46a, Utah Administrative Rulemaking Act.

(b) For a period of 30 days after the expiration date of a license, the license may be
reinstated upon:

(1) payment of a renewal fee and a late fee determined by the commission with the
concurrence of the division under Section 63-38-3.2; and

(i1) providing proof acceptable to the division and the commission of the licensee
having completed the hours of education or demonstrated competence as required under
Subsection (2)(a).

(c) After the 30-day period described in Subsection (2)(b), and until six months after
the expiration date, the license may be reinstated by:

(i) paying a renewal fee and a late fee determined by the commission with the
concurrence of the division under Section 63-38-3.2;

(i1) providing to the division proof of satisfactory completion of 12 hours of continuing
education:

(A) in addition to the requirements for a timely renewal; and

(B) on a subject determined by the commission by rule made in accordance with Title
63, Chapter 46a, Utah Administrative Rulemaking Act; and

(111) providing proof acceptable to the division and the commission of the licensee
having:

(A) completed the hours of education; or

-12 -
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(B) demonstrated competence as required under Subsection (2)(a).

(d) A person who does not renew that person's license within six months after the
expiration date shall be relicensed as prescribed for an original application.

(3) (a) As a condition for the activation of an inactive license that was in an inactive
status at the time of the licensee's most recent renewal, the licensee shall supply the division
with proof of:

(1) successful completion of the respective sales agent or broker licensing examination
within six months prior to applying to activate the license; or

(i1) the successful completion of 12 hours of continuing education that the licensee
would have been required to complete under Subsection (2)(a) if the license had been on active
status at the time of the licensee's most recent renewal.

(b) The commission may, in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act, establish by rule:

(i) the nature or type of continuing education required for reactivation of a license; and

(i) how long prior to reactivation the continuing education must have been completed.

(4) (a) A principal broker license may be granted to a corporation, partnership, or
association if the corporation, partnership, or association has affiliated with it an individual
who:

(1) has qualified as a principal broker under the terms of this chapter; and

(i1) serves in the capacity of a principal broker.

(b) Application for the license described in Subsection (4)(a) shall be made in
accordance with the rules adopted by the division with the concurrence of the commission.

(5) The division may charge and collect reasonable fees determined by the commission
with the concurrence of the division under Section 63-38-3.2 to cover the costs for:

(a) issuance of a new or duplicate license;

(b) license histories or certifications;

(c) certified copies of official documents, orders, and other papers and transcripts;

(d) certifying real estate schools, courses, and instructors, the fees for which shall,
notwithstanding Section 13-1-2, be deposited in the Real Estate Education, Research, and
Recovery Fund; and

(e) other duties required by this chapter.

-13 -
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(6) If a licensee submits or causes to be submitted a check, draft, or other negotiable
instrument to the division for payment of fees, and the check, draft, or other negotiable
instrument is dishonored, the transaction for which the payment was submitted is void and will
be reversed by the division if payment of the applicable fee is not received in full.

(7) (a) The fees under this chapter and the additional license fee for the Real Estate
Education, Research, and Recovery Fund under Section 61-2a-4 are in lieu of all other license
fees or assessments that might otherwise be imposed or charged by the state or any of its
political subdivisions, upon, or as a condition of, the privilege of conducting the business
regulated by this chapter, except that a political subdivision within the state may charge a
business license fee on a principal broker if the principal broker maintains a place of business
within the jurisdiction of the political subdivision.

(b) Unless otherwise exempt, each licensee under this chapter is subject to all taxes
imposed under Title 59, Revenue and Taxation.

Section 5. Section 61-2-11 is amended to read:

61-2-11. Grounds for disciplinary action.

The following acts are unlawful for a person required to be licensed under this chapter:

(1) making any substantial misrepresentation;

(2) making any false promises of a character likely to influence, persuade, or induce;

-14 -
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(3) pursuing a continued and flagrant course of misrepresentation, or of making false
promises through agents, sales agents, advertising, or otherwise;

(4) acting for more than one party in a transaction without the informed consent of all
parties;

(5) (a) acting as an associate broker or sales agent while not licensed with a licensed
principal broker;

(b) representing or attempting to represent a broker other than the principal broker with
whom the person is affiliated; or

(c) representing as sales agent or having a contractual relationship similar to that of
sales agent with other than a licensed principal broker;

(6) (a) failing, within a reasonable time, to account for or to remit any monies coming
into the person's possession that belong to others;

(b) commingling the funds described in Subsection (6)(a) with the person's own funds;
or

(c) diverting the funds described in Subsection (6)(a) from the purpose for which they
were received;

(7) paying or offering to pay valuable consideration, as defined by the commission, to
any person not licensed under this chapter, except that valuable consideration may be shared:

(a) with a licensed principal broker of another jurisdiction; or

(b) as provided under:

(i) Title 16, Chapter 10a, Utah Revised Business Corporation Act;

(i1) Title 16, Chapter 11, Professional Corporation Act; or

(ii1) Title 48, Chapter 2c, Utah Revised Limited Liability Company Act;

(8) being unworthy or incompetent to act as a principal broker, associate broker, or
sales agent in such manner as to safeguard the interests of the public;

(9) failing to voluntarily furnish copies of all documents to all parties executing the
documents;

(10) failing to keep and make available for inspection by the division a record of each
transaction, including:

(a) the names of buyers and sellers or lessees and lessors;

(b) the identification of the property;
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462 (c) the sale or rental price;

463 (d) any monies received in trust;

464 (e) any agreements or instructions from buyers and sellers or lessees and lessors; and
465 (f) any other information required by rule;

466 (11) failing to disclose, in writing, in the purchase, sale, or rental of property, whether

467  the purchase, sale, or rental is made for [himsetf] that person or for an undisclosed principal;
468 (12) regardless of whether the crime was related to real estate, being convicted of a
469  criminal offense involving moral turpitude within five years of the most recent application,
470  including a conviction based upon a plea of nolo contendere, or a plea held in abeyance to a
471  criminal offense involving moral turpitude;

472 (13) advertising the availability of real estate or the services of a licensee in a false,
473  misleading, or deceptive manner;

474 (14) 1in the case of a principal broker or a licensee who is a branch manager, failing to
475  exercise reasonable supervision over the activities of the principal broker's or branch manager's
476  licensees and any unlicensed staff;

477 (15) violating or disregarding this chapter, an order of the commission, or the rules
478  adopted by the commission and the division;

479 (16) breaching a fiduciary duty owed by a licensee to the licensee's principal in a real

480  estate transaction;

481 (17) any other conduct which constitutes dishonest dealing;
482 (18) unprofessional conduct as defined by statute or rule; [or]
483 (19) [suspenston;revocation;,surrender;orcancetatronof]| on the basis of misconduct

484  in a professional capacity that relates to character, honesty, integrity, or truthfulness, having

485  one of the following suspended, revoked, surrendered, or cancelled:

486 (a) areal estate license issued by another jurisdiction[;]; or [of]

487 (b) another professional license issued by this or another jurisdiction[;based-on

483 . . . . . .

489  truthfulness:]; or

490 (20) failing to respond to a request by the division in an investigation authorized under
491  this chapter, including:

492 (a) failing to respond to a subpoena;

- 16 -
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(b) withholding evidence: or

(c) failing to produce documents or records.
Section 6. Section 61-2-11.5 is amended to read:

61-2-11.5. Investigations.

teof bvided-fractionatizeddome _]

(1) The division may make any [public-orprivate] investigation within or outside of
this state as the division considers necessary to determine whether any person has violated, is
violating, or is about to violate this chapter or any rule or order under this chapter[;].

(2) To aid in the enforcement of this chapter or in the prescribing of rules and forms
under this chapter, the division may require or permit any person to file a statement in writing,
under oath or otherwise as to all facts and circumstances concerning the matter to be
investigated[;and].

(3) For the purpose of the investigation described in Subsection (1), the division or any
employee designated by the division may:

(a) administer [oaths-and]| an oath or affirmation; [or]

C ] . tted-by-Section 612+ inchudine|

[t9] (b) subpoena witnesses [andcompel-theirattendance];

[(D] (c) take evidence; [and]

[t111)] (d) require the production of [any
agreement;orotherdocuments-orrecords| a book. paper, contract, record, other document, or

information relevant [er-mmatertat] to the investigation[:]; and

(e) serve a subpoena by certified mail.

Section 7. Section 61-2-12 is amended to read:

61-2-12. Disciplinary action -- Judicial review.

(1) (a) On the basis of a violation of [ i 2=t

chapter, the commission with the concurrence of the director, may issue an order:

(1) imposing an educational requirement;
(i) imposing a civil penalty[;or] not to exceed the greater of:
(A) $2.500 for each violation; or
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524 (B) the amount of any gain or economic benefit derived from each violation;

525 (iii) taking any of the following actions related to a license or certificate:

526 (A) revoking;

527 (B) suspending;

528 (C) placing on probation; [or]

529 (D) denying the renewal, reinstatement, or [retsstance:] application for an original

530 license or certificate: or

531 (E) in the case of denial or revocation of a license or certificate, setting a waiting

532  period for an applicant to apply for a license or certificate under this title;

533 (iv) issuing a cease and desist order; or
534 (v) doing any combination of Subsections (1)(a)(1) through (iv).
535 (b) If the licensee is an active sales agent or active associate broker, the division shall

536  inform the principal broker with whom the licensee is affiliated of the charge and of the time

537  and place of any hearing.

538

539 g ;

540 [(H—withregard-to-the icenseorcertificate:]

541 [(A)—suspend;]

542 [(B)Trevoke;]

543 [tE)—ptace-onprobation;or]

544 [ et 5 —ot]

545 [t—mpose-actvitpenalty:]

546 (2) (a) Any applicant, certificate holder, licensee, or person aggrieved, including the

547  complainant, may obtain agency review by the executive director and judicial review of any
548  adverse ruling, order, or decision of the division.

549 (b) If the applicant, certificate holder, or licensee prevails in the appeal and the court
550  finds that the state action was undertaken without substantial justification, the court may award
551  reasonable litigation expenses to the applicant, certificate holder, or licensee as provided under
552 Title 78, Chapter 27a, Small Business Equal Access to Justice Act.

553 (c) i) An order, ruling, or decision of the division shall take effect and become

554  operative 30 days after the service of the order, ruling, or decision unless otherwise provided in
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the order.

(i1) If an appeal is taken by a licensee, the division may stay enforcement of an order,
ruling, or decision in accordance with Section 63-46b-18.

(iii)) The appeal shall be governed by the Utah Rules of Appellate Procedure.

(3) The commission and the director shall comply with the procedures and
requirements of Title 63, Chapter 46b, Administrative Procedures Act, in all adjudicative
proceedings.

Section 8. Section 61-2-20 is amended to read:

61-2-20. Rights and privileges of real estate licensees to fill out forms or
documents.

[Real] A real estate [heensees] licensee may fill out only those legal forms approved by
the commission and the attorney general, and those forms provided by statute, with the
following exceptions:

(1) (a) [Principal-brokers-and-assoctate-brokers] A principal broker may fill out any

documents associated with the closing of a real estate transaction.

(b) A branch broker or associate broker may fill out any documents associated with the

closing of a real estate transaction if designated to fill out the documents by the principal

broker with whom the branch broker or associate broker is affiliated.

(2) [Real] A real estate [treensees] licensee may fill out real estate forms prepared by
legal counsel of the buyer, seller, lessor, or lessee.

(3) If the commission and the attorney general have not approved a specific form for

the transaction, a principal [brokers] broker, associate [brokers;-and] broker, or sales [agents]

agent may fill out real estate forms prepared by any legal counsel, including legal counsel
retained by the brokerage to develop these forms.

Section 9. Section 61-2a-12 is amended to read:

61-2a-12. Moneys accumulated -- Excess set aside -- Purpose.

(1) Any of the money accumulated in the Real Estate Education, Research and
Recovery Fund in excess of $100,000 shall be set aside and segregated to be used by the Real
Estate Division [mrearrymgouttheadvancementof] to:

(a) investigate violations of this chapter related to fraud; and

(b) advance education and research in the field of real estate[;includingcourses].
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586 (2) The division may only use the excess monies described in Subsection (1) only in a

587  manner consistent with Subsection (1), including for courses:

588 (a) sponsored by the division[;];

589 (b) offered by the division in conjunction with any university or college in the state[;];
590 or

591 (c) provided for by contracting for a particular research project in the field of real estate

592 for the state.

593 Section 10. Section 61-2b-7 is amended to read:

594 61-2b-7. Board established -- Composition -- Qualifications -- Meeting -- Chair --
595 Terms of office -- Expenses -- Quorum.

596 (1) (a) There is established a Real Estate Appraiser Licensing and Certification Board
597  which shall consist of five regular members as follows:

598 (i) one state-licensed or state-certified appraiser who may be either a residential or

599  general licensee or certificate holder;

600 (i1) one state-certified residential appraiser;
601 (1i1) one state-certified general appraiser;
602 (iv) one member who is certified as either a state-certified residential appraiser or a

603  state-certified general appraiser; and

604 (v) one member of the general public.

605

606 2605 termmatesMay2,2605]

607 [te)] (b) A state-licensed or state-certified appraiser may be appointed as an alternate
608  member of the board.

609 [th] (c) The governor shall appoint all members of the board with the consent of the
610  Senate.

611 (2) (a) Except as required by Subsection (2)(b), as terms of current board members

612  expire, the governor shall appoint each new member or reappointed member to a four-year
613  term beginning on July 1.

614 (b) Notwithstanding the requirements of Subsection (2)(a), the governor shall, at the
615 time of appointment or reappointment, adjust the length of terms to ensure that the terms of

616  board members are staggered so that approximately half of the board is appointed every two

- 20 -



617
618
619
620
621
622
623
624
625
626
627
628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645
646
647

01-26-07 4:38 PM S.B. 199

years.

(c) Upon the expiration of a member's term, a member of the board shall continue to
hold office until the appointment and qualification of the member's successor.

(d) A person may not serve as a member of the board for more than two consecutive
terms.

(3) (a) When a vacancy occurs in the membership for any reason, the replacement shall
be appointed for the unexpired term.

(b) The governor may remove a board member for cause.

(4) The public member of the board may not be licensed or certified under this chapter.

(5) The board shall meet at least quarterly to conduct its business. Public notice shall
be given for all board meetings.

(6) The members of the board shall elect a chair annually from among the members to
preside at board meetings.

(7) (a) A member who is not a government employee [shalt] may not receive [no]
compensation or benefits for the member's services, but may receive per diem and expenses
incurred in the performance of the member’s official duties at the rates established by the
Division of Finance under Sections 63A-3-106 and 63A-3-107.

(b) A member may decline to receive per diem and expenses for the member's service.

(8) (a) Three members of the board shall constitute a quorum for the transaction of
business.

(b) If a quorum of members is unavailable for any meeting, the alternate member of the
board, if any, shall serve as a regular member of the board for that meeting if with the presence
of the alternate member a quorum is present at the meeting.

Section 11. Section 61-2b-17 is amended to read:

61-2b-17. State-certified and state-licensed appraisers -- Restrictions on use of
terms -- Conduct prohibited or required -- Trainee.

(1) (a) The terms "state-certified general appraiser," "state-certified residential
appraiser,” and "state-licensed appraiser":

(i) may only be used to refer to an individual who is certified or licensed under this
chapter; and

(i) may not be used following, or immediately in connection with, the name or
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signature of a firm, partnership, corporation, or group, or in any manner that it might be
interpreted as referring to a firm, partnership, corporation, group, or to anyone other than the
individual who is certified or licensed under this chapter.

(b) The requirement of this Subsection (1) may not be construed to prevent a
state-certified general appraiser from signing an appraisal report on behalf of a corporation,
partnership, firm, or group practice if it is clear that;

(1) only the individual is certified; and [that]

(ii) the corporation, partnership, firm, or group practice is not certified.

(c) Except as provided in Section 61-2b-25, a certificate or license may not be issued
under this chapter to a corporation, partnership, firm, or group.

(2) (a) A person other than a state-certified general appraiser or state-certified
residential appraiser, may not assume or use any title, designation, or abbreviation likely to
create the impression of certification in this state as a real estate appraiser.

(b) A person other than a state-licensed appraiser may not assume or use any title,
designation, or abbreviation likely to create the impression of licensure in this state as a real
estate appraiser.

(3) (a) Only an individual who has qualified under the certification requirements of
[Sections61=2b=t4and-61=2b=15] this chapter is authorized to prepare and sign a certified
appraisal report relating to real estate or real property in this state.

(b) If a certified appraisal report is prepared and signed by a state-certified residential
appraiser, the certified appraisal report shall state, immediately following the signature on the
report, "State-Certified Residential Appraiser."”

(c) If a certified appraisal report is prepared and signed by a state-certified general
appraiser, the certified appraisal report shall state, immediately following the signature on the
report, "State-Certified General Appraiser."

(d) An appraisal report prepared by a state-licensed appraiser shall state, immediately
following the signature on the report, "State-Licensed Appraiser."

(e) When signing a certified appraisal report, a state-certified appraiser shall also place
on the report, immediately below the state-certified appraiser's signature the state-certified
appraiser's certificate number and its expiration date.

(f) A state-certified residential appraiser may not prepare a certified appraisal report
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outside the state-certified residential appraiser's authority as defined in Section 61-2b-13.

(g) A state-licensed appraiser who assisted in the preparation of a certified appraisal
report is authorized to cosign the certified appraisal report.

(4) A person who has not qualified under [etther-Sectton61=2b=t4or-61+=2b-15] this
chapter may not describe or refer to any appraisal or appraisal report relating to real estate or
real property in this state by the terms "certified appraisal” or "certified appraisal report."

(5) If a trainee assists a state-licensed appraiser or a state-certified appraiser in the
preparation of an appraisal report, the appraisal report shall disclose:

(a) the trainee's name; and

(b) the extent to which the trainee assists in the preparation of the appraisal report.

Section 12. Section 61-2b-28 is amended to read:

61-2b-28. Enforcement -- Investigation -- Orders -- Hearings.

(1) (@) The division may investigate the actions of:

(1) any person licensed or certified under this chapter[;];

(ii) an applicant for licensure or certification[;or];

iii) an applicant for renewal of licensure or certification[;and]; or

(iv) a person required to be licensed or certified under this chapter.

(b) The division may initiate an agency action against a person described in Subsection

(1)(a) in accordance with Title 63, Chapter 46b, Administrative Procedures Act, to:

[ta)] (1) impose disciplinary action [en-apersonticensed-orcertifred-under-thischapter;
orl;

[tb)] (1) deny issuance to an applicant of an original or renewal license or
certification[:]; or

(iii) issue a cease and desist order as provided in Subsection (3).

(2) (a) The division may:
(1) administer an oath or affirmation;

(ii) subpoena witnesses|[;]:
(i11) take evidence[s]; and

(iv) require [bysubpoenaducestecum| the production of books, papers, contracts,

records, other documents, or information relevant to the investigation described in Subsection

(D.
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(b) The division may serve subpoenas by certified mail.

(c) Each failure to respond to [asubpoenaby-apersonticensedorcertifredunder-thts

chapter] a request by the division in an investigation authorized under this chapter is

considered to be a separate violation of this chapter[:], including:

(i) failing to respond to a subpoena;

(i1) withholding evidence; or

(ii1) failing to produce documents or records.

acts—constituting-viotationsof thtschapter;and e ec : ottdbetr
the-publtcmnterest to-stopthese-acts;the] The director shall issue and serve upon [the] a person
an order directing that person to cease and desist from [those-acts:] an act if:

(i) the director has reason to believe that the person has been engaging, is about to

engage, or is engaging in the act constituting a violation of this chapter; and
(i1) it appears to the director that it would be in the public interest to stop the act.

(b) Within ten days after receiving the order, the person upon whom the order is served
may request an adjudicative proceeding.

(c) Pending the hearing, the cease and desist order shall remain in effect.

(d) If a request for hearing is made, the division shall follow the procedures and
requirements of Title 63, Chapter 46b, Administrative Procedures Act.

(4) (a) After the hearing, if the board agrees that the acts of the person violate this
chapter, the board:

(i) shall issue an order making the cease and desist order permanent[-]; and

(i) may impose a civil penalty not to exceed the greater of:

(A) $2.500 for each violation; or

(B) the amount of any gain or economic benefit derived from each violation.

(b) [

in the name of the Department of Commerce and Division of Real Estate, in the district court

in the county in which [the-actsoceurred] an act described in Subsection (3) occurs or where

the person resides or carries on business, to enjoin and restrain the person from violating this

chapter[:] if:
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741 (1) (A) no hearing is requested; and
742 (B) the person fails to cease the act described in Subsection (3): or
743 (i1) after discontinuing the act described in Subsection (3), the person again

744  commences the act.
745 (5) The remedies and action provided in this section do not limit, interfere with, or

746  prevent the prosecution of any other remedies or actions including criminal proceedings.

747 Section 13. Section 61-2b-29 is amended to read:

748 61-2b-29. Disciplinary action -- Grounds.

749 (1) (a) The board may order disciplinary action against any person;

750 (1) licensed or certified under this chapter[:]; or

751 (ii) required to be licensed or certified under this chapter.

752 (b) On the basis of any of the grounds listed in Subsection (2) for disciplinary action,

753  board action may include:
754 [ta)] (1) revoking, suspending, or placing a person's license or certification on

755  probation;

756 [tb)] (i) denying a person's original or renewal license or certification;
757 (ii1) in the case of denial or revocation of a license or certification, setting a waiting

758  period for an applicant to apply for a license or certification under this chapter:

759 [te)] (iv) ordering remedial education; [and]

760 [H] (v) imposing a civil penalty upon a person not to exceed [$1060-per-viotation:]
761  the greater of:

762 (A) $2.500 for each violation; or

763 (B) the amount of any gain or economic benefit from each violation;

764 (vi) issuing a cease and desist order; or

765 (vii) doing any combination of Subsections (1)(b)(i) through (vi).

766 (2) The following are grounds for disciplinary action under this section:

767 (a) procuring or attempting to procure a license or certification under this chapter by

768  fraud or by making a false statement, submitting false information, or making a material
769  misrepresentation in an application filed with the division;
770 (b) paying money or attempting to pay money other than the fees provided for by this

771  chapter to any member or employee of the division to procure a license or certification under
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this chapter;

(c) an act or omission in the practice of real estate appraising that constitutes
dishonesty, fraud, or misrepresentation;

(d) entry of a judgment against a licensee or certificate holder on grounds of fraud,
misrepresentation, or deceit in the making of an appraisal of real estate;

(e) a guilty plea to a criminal offense involving moral turpitude that is held in
abeyance, or a conviction, including a conviction based upon a plea of guilty or nolo
contendere, of a criminal offense involving moral turpitude;

(f) engaging in the business of real estate appraising under an assumed or fictitious
name not properly registered in this state;

(g) paying a finder's fee or a referral fee to a person not licensed or certified under this
chapter in connection with an appraisal of real estate or real property in this state;

(h) making a false or misleading statement in that portion of a written appraisal report
that deals with professional qualifications or in any testimony concerning professional
qualifications;

(i) violating or disregarding any provision of this chapter, an order of the board, or any
rule issued under this chapter;

(j) [virotattormrof] violating the confidential nature of governmental records to which a
person registered, licensed, or certified under this chapter gained access through employment
or engagement as an appraiser by a governmental agency;

(k) [acceptanceof] accepting a contingent fee for performing an appraisal as defined in
Subsection 61-2b-2(1)(a) if in fact the fee is or was contingent upon the appraiser reporting a
predetermined analysis, opinion, or conclusion or is or was contingent upon the analysis,
opinion, conclusion, or valuation reached or upon the consequences resulting from the
appraisal assignment;

(I) unprofessional conduct as defined by statute or rule; or

(m) any other conduct that constitutes dishonest dealing.

Section 14. Section 61-2b-31 is amended to read:

61-2b-31. Disciplinary hearing process.

(1) Before disciplinary action may be taken by the board [agatnstaticenseeor
certifreateholder;] the division shall:
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803 (a) notify the [lrecenseeor—eertificate-holder-and] person against whom the board seeks
804  to take disciplinary action; and

805 (b) commence an adjudicative proceeding.

806 (2) If, after the hearing, the board determines that [thetreensee-or—certificateholder

807  has] a person described in Subsection (1) violated this chapter, the board may impose

808  disciplinary action by written order as provided in Section 61-2b-29.

809 (3) The board may conduct hearings with the assistance of an administrative law judge
810  or may delegate hearings to an administrative law judge. If the hearing is delegated by the

811  board to an administrative law judge, the judge shall submit written findings of fact,

812  conclusions of law, and a recommended order to the board for its consideration.

813 (4) (a) Any applicant, licensee, certificate holder, or person aggrieved, including the
814  complainant, may obtain judicial review of any adverse ruling, order, or decision of the board.
815  Any appeal shall be governed by the Utah Rules of Appellate Procedure.

816 (b) If the applicant, licensee, or certificate holder prevails in the appeal and the court
817  finds that the state action was undertaken without substantial justification, the court may award
818  reasonable litigation expenses to the applicant, licensee, or certificate holder as provided under

819  Title 78, Chapter 27a, Small Business Equal Access to Justice Act.

820 Section 15. Section 61-2¢-102 is amended to read:

821 61-2c-102. Definitions.

822 (1) As used in this chapter:

823 (a) "Affiliate" means an individual or an entity that directly, or indirectly through one

824  or more intermediaries, controls or is controlled by, or is under common control with, a

825  specified individual or entity.

826 (b) "Applicant" means an individual or entity applying for a license under this chapter.
827 (c) "Associate lending manager" means a person who:

828 (1) has qualified under this chapter as a principal lending manager; and

829 (i) works by or on behalf of another principal lending manager in transacting the

830  business of residential mortgage loans.
831 (d) "Branch office" means a licensed entity's office:
832 (i) for the transaction of the business of residential mortgage loans regulated under this

833  chapter; and
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(i1) other than the main office of the licensed entity.

(e) (i) "Business of residential mortgage loans" means for compensation to:

(A) make or originate a residential mortgage loan;

(B) directly or indirectly solicit, place, or negotiate a residential mortgage loan for
another; or

(C) render services related to the origination of a residential mortgage loan including:

(I) taking applications; and

(I) communicating with the borrower and lender.

(i) "Business of residential mortgage loans" does not include:

(A) the performance of clerical functions such as:

(I) gathering information related to a residential mortgage loan on behalf of the
prospective borrower or a person licensed under this chapter; or

(II) requesting or gathering information, word processing, sending correspondence, or
assembling files by an individual who works under the instruction of a person licensed under
this chapter;

(B) ownership of an entity that engages in the business of residential mortgage loans if
the owner does not personally perform the acts listed in Subsection (1)(e)(i);

(C) acting as a loan wholesaler;

(D) acting as an account executive for a loan wholesaler;

(E) acting as a loan underwriter;

(F) acting as a loan closer; or

(G) funding a loan.

(f) "Closed-end" means a loan with a fixed amount borrowed and which does not
permit additional borrowing secured by the same collateral.

(g) "Commission" means the Residential Mortgage Regulatory Commission created in
Section 61-2¢-104.

(h) "Compensation" means anything of economic value that is paid, loaned, granted,
given, donated, or transferred to an individual or entity for or in consideration of:

(i) services;

(i1) personal or real property; or

(ii1) other thing of value.
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(i) "Control," as used in Subsection (1)(a), means the power to directly or indirectly:

(i) direct or exercise a controlling interest over:

(A) the management or policies of an entity; or

(B) the election of a majority of the directors, officers, managers, or managing partners
of an entity;

(i) vote 20% or more of any class of voting securities of an entity by an individual; or

(ii1) vote more than 5% of any class of voting securities of any entity by another entity.

] (j) "Depository institution" is as defined in Section 7-1-103.

[
[D] (k) "Director" means the director of the division.

[tmy] () "Division" means the Division of Real Estate.

[tm] (m) "Dwelling" means a residential structure attached to real property that
contains one to four units including any of the following if used as a residence:

(1) a condominium unit;

(i1) a cooperative unit;

(ii1) a manufactured home; or

(iv) ahouse.

[foy] (n) "Entity" means any corporation, limited liability company, partnership,
company, association, joint venture, business trust, trust, or other organization.

[tpy] (0) "Executive director" means the executive director of the Department of
Commerce.

[tp] (p) "Inactive status" means a dormant status into which an unexpired license is
placed when the holder of the license is not currently engaging in the business of residential
mortgage loans.

[t1] (@) "Lending manager" or "principal lending manager" means a person licensed as
a principal lending manager under Section 61-2¢-206.

[ts)] (1) "Licensee" means an individual or entity licensed with the division under this
chapter.

[t9] (s) (i) Except as provided in Subsection (1)[tt}](s)(ii), "mortgage officer" means an
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896  individual who is licensed with the division to transact the business of residential mortgage

897  loans through a principal lending manager.

898 (i) "Mortgage officer" does not include a principal lending manager.

899 [tm)] () "Record" means information that is:

900 (i) prepared, owned, received, or retained by an individual or entity; and

901 (i1) (A) inscribed on a tangible medium; or

902 (B) (I) stored in an electronic or other medium; and

903 (II) retrievable in perceivable form.

904

905

906 [tw)] (u) "Residential mortgage loan" means a closed-end, first mortgage loan or

907  extension of credit, if:

908 (i) the loan or extension of credit is secured by a:

909 (A) mortgage;

910 (B) deed of trust; or

911 (C) lien interest; and

912 (i) the mortgage, deed of trust, or lien interest described in Subsection (1)[tw)](W)():
913 (A) is on a dwelling located in the state; and

914 (B) created with the consent of the owner of the residential real property.

915 [€9] (v) "State" means:

916 (i) a state, territory, or possession of the United States;

917 (i1) the District of Columbia; or

918 (ii1) the Commonwealth of Puerto Rico.

919 (2) (a) If a term not defined in this section is defined by rule, the term shall have the

920  meaning established by the division by rule made in accordance with Title 63, Chapter 46a,
921  Utah Administrative Rulemaking Act.
922 (b) If a term not defined in this section is not defined by rule, the term shall have the

923  meaning commonly accepted in the business community.

924 Section 16. Section 61-2¢-104 is amended to read:
925 61-2c-104. Residential Mortgage Regulatory Commission.
926 (1) (a) There is created within the division the Residential Mortgage Regulatory
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Commission consisting of the following members appointed by the executive director with the
approval of the governor:

(1) four members having at least three years of experience in transacting the business of
residential mortgage loans and who are currently licensed under this chapter; and

(i1) one member from the general public.

(b) (i) The executive director with the approval of the governor may appoint an
alternate member to the board.

(i1) The alternate member shall:

(A) at the time of the appointment, have at least three years of experience in transacting
the business of residential mortgage loans; and

(B) be licensed under this chapter at the time of and during appointment.

(2) (a) Except as required by Subsection (2)(b), the executive director shall appoint
each new member or reappointed member subject to appointment by the executive director to a
four-year term ending June 30.

(b) Notwithstanding the requirements of Subsection (2)(a), the executive director shall,
at the time of appointment or reappointment, adjust the length of terms to ensure that the terms
of commission members are staggered so that approximately half of the commission is
appointed every two years.

(c) If a vacancy occurs in the membership of the commission for any reason, the
replacement shall be appointed for the unexpired term.

(3) Members of the commission shall annually select one member to serve as chair.

(4) (a) The commission shall meet at least quarterly.

(b) The director may call a meeting in addition to the meetings required by Subsection
((a):

(i) at the discretion of the director;

(i1) at the request of the chair of the commission; or

(ii1) at the written request of three or more commission members.

(5) (a) Three members of the commission constitute a quorum for the transaction of
business.

(b) If a quorum of members is unavailable for any meeting and an alternate member

has been appointed to the commission by the executive director with the approval of the
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958  governor, the alternate member shall serve as a regular member of the commission for that
959  meeting if with the presence of the alternate member there is a quorum present at the meeting.
960 (c) The action of a majority of a quorum present is an action of the commission.

961 (6) (a) i) A member who is not a government employee shall receive no compensation
962  or benefits for the member's services, but may receive per diem and expenses incurred in the
963  performance of the member's official duties at the rates established by the Division of Finance
964  under Sections 63A-3-106 and 63A-3-107.

965 (il) A member who is not a government employee may decline to receive per diem and
966  expenses for the member's service.

967 (b) (1) A state government officer and employee member who does not receive salary,
968  per diem, or expenses from the member's agency for the member's service may receive per

969  diem and expenses incurred in the performance of the member's official duties from the

970  commission at the rates established by the Division of Finance under Sections 63A-3-106 and
971  63A-3-107.

972 (i1) A state government officer and employee member may decline to receive per diem
973  and expenses for the member's service.

974 (7) The commission shall:

975 (a) except as provided in Subsection 61-2¢-202(2), concur in the licensure or denial of
976  licensure of individuals and entities under this chapter in accordance with Part 2, Licensure;
977 (b) take disciplinary action with the concurrence of the director in accordance with Part
978 4, Enforcement;

979 (c) advise the division concerning matters related to the administration and

980  enforcement of this chapter; and

981 (d) with the concurrence of the division, determine the requirements for:
082 (i) the examination required under Section 61-2¢-202, covering at least:
983 (A) the fundamentals of the English language;

984 (B) arithmetic;

985 (C) the provisions of this chapter;

986 (D) rules adopted by the division;

987 (E) basic residential mortgage principles and practices; and

988 (F) any other aspect of Utah law the commission determines is appropriate;
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(i) with the concurrence of the division, the continuing education requirements under
Section 61-2¢-205, including:

(A) except as provided in Subsection 61-2¢-202(4)(a)[ft€)](ii1) and Subsection
61-2c-206(1)(c), the appropriate number of hours of prelicensing education and required
continuing education; and

(B) the subject matter of courses the division may accept for continuing education
purposes;

(iii) with the concurrence of the division, the prelicensing education required under
Sections 61-2¢-202 and 61-2¢-206, including online education or distance learning options; and

(iv) the examination required under Section 61-2¢c-206 covering:

(A) advanced residential mortgage principles and practices; and

(B) other aspects of Utah law the commission, with the concurrence of the division,
determines appropriate.

(8) The commission may appoint a committee to make recommendations to the
commission concerning approval of prelicensing education and continuing education courses.

(9) The commission and the division shall make the examination and prelicensing
education and continuing education requirements described in this section available through
the Internet or other distance education methods approved by the commission and division
when reasonably practicable.

(10) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act,
the commission, with the concurrence of the division, shall make rules establishing procedures
under which a licensee may be exempted from continuing education requirements:

(a) for a period not to exceed four years; and

(b) upon a finding of reasonable cause.

Section 17. Section 61-2¢-201 is amended to read:

61-2c-201. Licensure required of individuals and entities engaged in the business
of residential mortgage loans -- Mortgage officer -- Principal lending manager.

(1) Unless exempt from this chapter under Section 61-2c-105, an individual or entity
may not transact the business of residential mortgage loans, as defined in Section 61-2¢-102,
without obtaining a license under this chapter.

(2) For purposes of this chapter, an individual or entity transacts business in this state
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1020  if:
1021 (a) (1) the individual or entity engages in an act that constitutes the business of

1022  residential mortgage loans; and

1023 (i1) (A) the act described in Subsection (2)(a)(i) is directed to or received in this state;
1024  and
1025 (B) the real property that is the subject of the act described in Subsection (2)(a)(i) is

1026  located in this state; or

1027 (b) arepresentation is made by the individual or entity that the individual or entity
1028  transacts the business of residential mortgage loans in this state.

1029 (3) An individual who has an ownership interest in an entity required to be licensed
1030  under this chapter is not required to obtain an individual license under this chapter unless the

1031  individual transacts the business of residential mortgage loans.

1032 (4) Unless otherwise exempted under this chapter, licensure under this chapter is

1033 required of both:

1034 (a) the individual who directly transacts the business of residential mortgage loans; and
1035 (b) if the individual transacts business as an employee or agent of an entity or

1036  individual, the entity or individual for whom the employee or agent transacts the business of
1037  residential mortgage loans.

1038
1039
1040
1041
1042
1043
1044 [t67] (5) (a) An individual licensed under this chapter may not engage in the business

1045  of residential mortgage loans on behalf of more than one entity at the same time.

1046 (b) This Subsection [t6)] (5) does not restrict the number of:

1047 (i) different lenders an individual or entity may use as a funding source for residential
1048  mortgage loans; or

1049 (i1) entities in which an individual may have an ownership interest, regardless of

1050  whether the entities are:
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(A) licensed under this chapter; or

(B) exempt under Section 61-2c-105.

[t7H] (6) An individual licensed under this chapter may not transact the business of
residential mortgage loans for the following at the same time:

(a) an entity licensed under this chapter; and

(b) an entity that is exempt from licensure under Section 61-2c-105.

Company Act 4]

(7) A mortgage officer may not receive consideration for transacting the business of
residential mortgage loans from any person or entity except the principal lending manager with
whom the mortgage officer is licensed.

[(9)—Omrorafter May +-2066:a]

(8) A mortgage officer shall conduct all business of residential mortgage loans:

(a) through the principal lending manager with which the individual is licensed; and

(b) in the business name under which the principal lending manager is authorized by

the division to do business.

Conducting Business Under AssumedName:]
[t] (9) (a) (i) This Subsection [(18)] (9)(a) does not apply to an individual who

transacts the business of residential mortgage loans as an employee or agent of another

individual or entity.
[t1] (i) If an entity that is authorized by this chapter to transact the business of
residential mortgage loans transacts the business of residential mortgage loans under an

assumed business name, the entity shall:
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(A) register the assumed name with the division; and

(B) furnish the division proof that the assumed business name has been filed with the
Division of Corporations and Commercial Code pursuant to Title 42, Chapter 2, Conducting
Business Under Assumed Name.

(b) The division may charge a fee established in accordance with Section 63-38-3.2 for
registering an assumed name pursuant to this Subsection [(16)] (9).

[(HH€a)] (10) A licensee whose license is in inactive status may not transact the

business of residential mortgage loans.

Section 18. Section 61-2¢-202 is amended to read:

61-2c-202. Licensure procedures.

(1) To apply for licensure under this chapter an applicant shall:

(a) submit to the division a licensure statement that:

(i) lists any name under which the individual or entity will transact business in this
state;

(i1) lists the address of the principal business location of the applicant;
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ii1) if the applicant is an entity:

(A) lists the principal lending manager of the entity; and

(B) contains the signature of the principal lending manager;

[t¥)] (iv) demonstrates that the applicant meets the qualifications listed in Section
61-2¢-203;

[tvD)] (v) if the applicant is an entity, lists:

(A) all jurisdictions in which the entity is registered, licensed, or otherwise regulated in
the business of residential mortgage loans; and

(B) the history of any disciplinary action or adverse administrative action taken against
the entity by any regulatory agency within the ten years preceding the application; and

[tvi)] (vi) includes any information required by the division by rule;

(b) pay to the division:

(i) an application fee established by the division in accordance with Section 63-38-3.2;
and

(i1) the reasonable expenses incurred in processing the application for licensure
including the costs incurred by the division under Subsection (4); and

(c) comply with Subsection (4).

(2) (a) The division shall issue a license to an applicant if the division, with the
concurrence of the commission, finds that the applicant:

(i) meets the qualifications of Section 61-2¢-203; and

(i) complies with this section.

(b) The commission may delegate to the division the authority to:

(1) review any class or category of application for initial or renewed licenses;

(i) determine whether an applicant meets the licensing criteria in Section 61-2¢-203;

(ii1)) conduct any necessary hearing on an application; and

(iv) approve or deny a license application without concurrence by the commission.

(c) If the commission delegates to the division the authority to approve or deny an
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application without concurrence by the commission and the division denies an application for
licensure, the applicant who is denied licensure may petition the commission for review of the
denial.

(d) An applicant who is denied licensure under this Subsection (2)(b) may seek agency
review by the executive director only after the commission has reviewed the division's denial of
the applicant's application.

(3) Subject to Subsection (2)(d) and in accordance with Title 63, Chapter 46b,
Administrative Procedures Act, an applicant who is denied licensure under this chapter may
submit a request for agency review to the executive director within 30 days following the

issuance of the commission order denying the licensure.
(4) (a) [f©)] An individual applying for a license under this chapter [and-anycontrot
personof-the-apphicant]| shall:

[A)] (1) submit a fingerprint card in a form acceptable to the division at the time the
licensure statement is filed;

[(B)] (i) consent to a [fingerprmt] criminal background check by:

[(B] (A) the Utah Bureau of Criminal Identification; and

(5] (B) the Federal Bureau of Investigation;

[€€)—onrorafter Famuary +-2665;]

(ii1) provide proof using methods approved by the division of having successfully
completed 20 hours of approved prelicensing education required by the commission under
Section 61-2¢c-104 before taking the examination required by Subsection (4)(a)[ttB)](iv); and

[(B)] (iv) provide proof using methods approved by the division of having successfully

passed an examination approved by the commission under Section 61-2c-104.
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1175 [€©)—whoseconvertedticenseeither:]

1176 [(D—doesnotexpire-before Fanuwary 12605, or|

1177 [dD—srenewedpriortoJanuary 1,26057]

1178 (b) The division shall request the Department of Public Safety to complete a Federal

1179  Bureau of Investigation criminal background check for each applicant and each control person

1180  of an applicant through a national criminal history system.

1181 (c) The applicant shall pay the cost of:

1182 (i) the fingerprinting required by this section; and

1183 (i1) the criminal background check required by this section.

1184 (d) (i) A license under this chapter is conditional pending completion of the criminal

1185  background check required by this Subsection (4).

1186 (i1) If a criminal background check discloses that an applicant [er-anappltcant'scontrot
1187  person] failed to accurately disclose a criminal history, the license shall be immediately and
1188  automatically revoked.

1189 (ii1)) An individual or entity whose conditional license is revoked under Subsection

1190  (4)(d)(ii) may appeal the revocation in a hearing conducted by the commission:

1191 (A) after the revocation; and
1192 (B) in accordance with Title 63, Chapter 46b, Administrative Procedures Act.
1193 (iv) The commission may delegate to the division or an administrative law judge the

1194  authority to conduct a hearing described in Subsection (4)(d)(iii).

1195 (v) Relief from a revocation may be granted only if:

1196 (A) the criminal history upon which the division based the revocation:

1197 (D) did not occur; or

1198 (ID) is the criminal history of another person;

1199 (B) (I) the revocation is based on a failure to accurately disclose a criminal history; and
1200 (II) the applicant had a reasonable good faith belief at the time of application that there
1201  was no criminal history to be disclosed; or

1202 (C) the division failed to follow the prescribed procedure for the revocation.

1203 (e) If alicense is revoked or a revocation is upheld after a hearing described in

1204  Subsection (4)(d)(iii), the person may not apply for a new license for a period of 12 months [or
1205
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after the day on which the license is revoked.

(f) The funds paid by an applicant for the cost of the criminal background check shall

be nonlapsing.

(g) The commission may delegate to the division the authority to make a decision on
whether relief from a revocation should be granted.

Section 19. Section 61-2¢-203 is amended to read:

61-2¢-203. Qualifications for licensure.

(1) To qualify for licensure under this chapter, an individual:

(a) shall have good moral character and the competency to transact the business of
residential mortgage loans;

(b) shall demonstrate honesty, integrity, and truthfulness;

(c) except as provided in Subsection (3), may not have been convicted in the ten years
preceding the day on which an application is submitted to the division of:

(1) any felony or class A misdemeanor involving moral turpitude; or

(i1) any crime in any other jurisdiction that is the equivalent of a felony or class A
misdemeanor involving moral turpitude;

(d) except as provided in Subsection (3), may not have been convicted in the five years
preceding the day on which an application is submitted to the division of:

(i) any class B or class C misdemeanor involving moral turpitude; or

(i1) any crime in another jurisdiction that is the equivalent of a class B or class C
misdemeanor involving moral turpitude;

(e) except as provided in Subsection (3), in relationship to a crime set forth in
[Subsections] Subsection (1)(c) [and] or (d) during the time period set forth in [Subsections]
Subsection (1)(c) [and] or (d), may not have:

(i) entered a guilty plea, a no contest plea, or its equivalent; and

(i1) resolved by diversion or its equivalent;

(f) except as provided in Subsection 61-2¢c-202(4)(e), may not have had a license or
registration suspended, revoked, surrendered, canceled, or denied in the five years preceding
the date the individual applies for licensure except as provided in Subsection (3), if:

(i) the registration or license is issued by this state or another jurisdiction; and

(i1) the suspension, revocation, surrender, probation, fine, cancellation, or denial is
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based on misconduct in a professional capacity that relates to moral character, honesty,
integrity, truthfulness, or the competency to transact the business of residential mortgage loans;

(g) except as provided in Subsection (3), may not have been the subject of a bar by the
Securities and Exchange Commission, the New York Stock Exchange, or the National
Association of Securities Dealers within the five years preceding the date the individual applies
for registration; and

(h) may not have had any temporary or permanent injunction entered against the
individual:

(1) by acourt or licensing agency; and

(i1) [based] on the basis of:

(A) conduct or a practice involving the business of residential mortgage loans; or

(B) conduct involving fraud, misrepresentation, or deceit.

(2) To qualify for licensure under this chapter an entity may not have:

(a) any of the following individuals in management who fails to meet the requirements
of Subsection (1):

(i) a manager or a managing partner;

(i1) a director;

(ii1) an executive officer; or

(iv) an individual occupying a position or performing functions similar to those

described in Subsections (2)(a)(i) through (iii); or

(b) a principal lending manager who fails to meet the requirements of Subsection (1).

(3) Notwithstanding the failure to meet the requirements of Subsections (1)(c) through
(h), the division may permit an individual or entity to be licensed under this chapter if the
individual applicant or a person listed in Subsection (2):

(a) fails to meet the requirements of Subsections (1)(c) through (h);

(b) otherwise meets the qualifications for licensure; and

(c) provides evidence satisfactory to the division with the concurrence of the

commission that the individual applicant or person described in Subsection (2):
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(1) is of good moral character;

(i1) is honest;

(1i1) has integrity;

(iv) is truthful; and

(v) has the competency to transact the business of residential mortgage loans.

Section 20. Section 61-2¢-20S is amended to read:

61-2¢-205. Term of licensure -- Renewal -- Reporting of changes.

(1) (a) A license under this chapter is valid for a two-year period.

(b) Notwithstanding Subsection (1)(a), the time period of a license may be extended or
shortened by as much as one year to maintain or change a renewal cycle established by rule by
the division.

(2) To renew a license, no later than the date the license expires, a licensee shall:

(a) (1) file the renewal form required by the division; and

(i1) furnish the information required by Subsection 61-2c-202(1);

(b) pay a fee to the division established by the division in accordance with Section
63-38-3.2; and

(c) if the licensee is an individual and the individual's license is in active status at the
time of application for renewal, submit proof using forms approved by the division of having
completed during the two years prior to application the continuing education required by the
commission under Section 61-2c-104.

(3) (a) A licensee under this chapter shall notify the division using the form required by
the division within ten days of the date on which there is a change in:

(i) a name under which the licensee transacts the business of residential mortgage loans
in this state;

(i1) (A) if the licensee is an entity, the business location of the licensee; or

(B) if the licensee is an individual, the home and business addresses of the individual;

heenseesor]
[(B)yonorafter May15,2066;]
(ii1) the principal lending manager of the entity;

(iv) the entity with which an individual licensee is licensed to conduct the business of
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residential mortgage loans; or

(v) any other information that is defined as material by rule made by the division.

(b) Failure to notify the division of a change described in Subsection (3)(a) is separate
grounds for disciplinary action against a licensee.

(4) A licensee shall notify the division by sending the division a signed statement
within ten business days of:

(a) 1) aconviction of any criminal offense;

(i1) the entry of a plea in abeyance to any criminal offense; or

(111) the potential resolution of any criminal case by:

(A) adiversion agreement; or

(B) any other agreement under which criminal charges are held in suspense for a period
of time;

(b) filing a personal bankruptcy or bankruptcy of a business that transacts the business
of residential mortgage loans;

(c) the suspension, revocation, surrender, cancellation, or denial of a professional
license or professional registration of the licensee, whether the license or registration is issued
by this state or another jurisdiction; or

(d) the entry of a cease and desist order or a temporary or permanent injunction:

(i) against the licensee by a court or licensing agency; and

(i1) based on:

(A) conduct or a practice involving the business of residential mortgage loans; or

(B) conduct involving fraud, misrepresentation, or deceit.

(5) (a) A license under this chapter expires if the licensee does not apply to renew the
license on or before the expiration date of the license.

(b) Within 30 calendar days after the expiration date, a licensee whose license has
expired may apply to reinstate the expired license upon:

(1) payment of a renewal fee and a late fee determined by the division under Section
63-38-3.2; and

(i1) if the licensee is an individual and is applying to reinstate a license to active status,
providing proof using forms approved by the division of having completed, during the two

years prior to application, the continuing education required by the commission under Section
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61-2c-104.

(c) After the 30 calendar days described in Subsection (5)(b) and within six months
after the expiration date, a licensee whose license has expired may apply to reinstate an expired
license upon:

(1) payment of a renewal fee and a late fee determined by the division under Section
63-38-3.2;

(i1) if the licensee is an individual and is applying to reinstate a license to active status,
providing proof using forms approved by the division of having completed, during the two
years prior to application, the continuing education required by the commission under Section
61-2¢-104; and

(1i1) in addition to the continuing education required for a timely renewal, completing
an additional 12 hours of continuing education approved by the commission under Section
61-2c-104.

(d) A licensee whose license has been expired for more than six months shall be
relicensed as prescribed for an original application under Section 61-2c-202.

Section 21. Section 61-2¢-206 is amended to read:

61-2¢-206. Lending manager licenses.

(1) Except as provided in Subsection (2), [orrorafterJanuwary1,2006;] to qualify as a
principal lending manager under this chapter, an individual shall, in addition to meeting the
standards in Section 61-2¢-203:

(a) submit an application on a form approved by the division;

(b) pay fees determined by the division under Section 63-38-3.2;

(c) submit proof of having successfully completed 40 hours of prelicensing education
approved by the commission under Section 61-2c-104;

(d) submit proof of having successfully completed the principal lending manager
examination approved by the commission under Section 61-2c-104;

(e) submit proof on forms approved by the division of three years of full-time active
experience as a mortgage officer in the five years preceding the day on which the application is
submitted, or its equivalent as approved by the commission; and

(f) if the individual is not licensed under this chapter at the time of application, submit

to the criminal background check required by Subsection 61-2c-202(4).
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(2) (a) Notwithstanding Subsection (1), an individual described in Subsection (2)(b)
may qualify as a principal lending manager without:

(i) meeting the requirements of Subsection (1)(c); and

(i) completing the portions of the principal lending manager examination described in
Subsection (1)(d) that:

(A) relate to federal law; and

(B) do not relate to Utah law.

(b) An individual may qualify as a principal lending manager pursuant to Subsection
(2)(a) if the individual:

(i) submits to the division an affidavit that the individual has five years of experience
in the business of residential mortgage loans;

(i1) establishes that the individual's experience described in this Subsection (2)(b) was
acquired:

(A) under requirements substantially equivalent to the requirements of this chapter; and

(B) in compliance with the requirements of this chapter; and

(iii) provides any other information required by the division by rule under Subsection
2)(©).

(c) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
division shall define the information an individual shall provide to the division pursuant to
Subsection (2)(b).

(3) A principal lending manager may not engage in the business of residential
mortgage loans on behalf of more than one entity at the same time.

Section 22. Section 61-2¢-208 is amended to read:

61-2c-208. Activation and inactivation of license.

(1) (a) A licensee may request that the division place the license on inactive status by

submitting an inactivation form approved by the division.

(b) The license of a mortgage officer or mortgage entity not affiliated with an active

license of a principal lending manager automatically converts to inactive status on the day on
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which the mortgage officer or mortgage entity is not affiliated with the active license of the
principal lending manager.

(c) A licensee whose license is in inactive status may not transact the business of

residential mortgage loans.

(2) To activate a license that has been placed on inactive status, a licensee shall:
(a) submit an activation form;

(1) approved by the division; and

11) signed by the principal lending manager with whom the licensee is affiliating;

(b) pay an activation fee established by the division under Section 63-38-3.2; and

(c) if the licensee is an individual whose license was in inactive status at the time of the
previous renewal, the licensee shall supply the division with proof of the successful completion
of the number of hours of continuing education that the licensee would have been required to
complete under Subsection 61-2¢c-205(2)(c) if the licensee's license had been on active status,

up to a maximum of the number of hours required for two licensing periods.

Section 23. Section 61-2¢-301 is amended to read:
61-2¢-301. Prohibited conduct -- Violations of the chapter.

(1) An individual or entity transacting the business of residential mortgage loans in this
state may not:

(a) give or receive compensation or anything of value in exchange for a referral of
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residential mortgage loan business;

(b) charge a fee in connection with a residential mortgage loan transaction:

(i) that is excessive; or

(i1) if the individual or entity does not comply with Section 70D-1-6;

(c) give or receive compensation or anything of value in exchange for a referral of
settlement or loan closing services related to a residential mortgage loan transaction;

(d) do any of the following to induce a lender to extend credit as part of a residential
mortgage loan transaction:

(i) make a false statement or representation;

(i1) cause false documents to be generated; or

(ii1)) knowingly permit false information to be submitted by any party;

(e) give or receive compensation or anything of value, or withhold or threaten to
withhold payment of an appraiser fee, to influence the independent judgment of an appraiser in
reaching a value conclusion in a residential mortgage loan transaction, except that it is not a
violation of this section for a licensee to withhold payment because of a bona fide dispute
regarding a failure of the appraiser to comply with the licensing law or the Uniform Standards
of Professional Appraisal Practice;

(f) violate or not comply with:

(1) this chapter;

(i1) an order of the commission or division; or

(ii1) a rule made by the division;

(g) fail to respond within the required time period to:

(i) anotice or complaint of the division; or

(i1) arequest for information from the division;

(h) make false representations to the division, including in a licensure statement;

(i) for any residential mortgage loan transaction beginning on or after January 1, 2004,
engage in the business of residential mortgage loans with respect to the transaction if the
individual or entity also acts in any of the following capacities with respect to the same
residential mortgage loan transaction:

(i) appraiser;

(i) escrow agent;
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(ii1) real estate agent;

(iv) general contractor; or

(v) title insurance agent;

(j) order a title insurance report or hold a title insurance policy unless the individual or
entity provides to the title insurer a copy of a valid, current license under this chapter;

(k) engage in unprofessional conduct as defined by rule;

(I) engage in an act or omission in transacting the business of residential mortgage
loans that constitutes dishonesty, fraud, or misrepresentation;

(m) engage in false or misleading advertising;

(n) (i) fail to account for all funds received in connection with a residential mortgage
loan;

(i1) use funds for a different purpose from the purpose for which the funds were
received; or

(iii) except as provided in Subsection (4), retain funds paid for services if the services
were not actually performed;

(o) fail, within 90 calendar days of a request from a borrower who has paid for an
appraisal, to give a copy of an appraisal ordered and used for a transaction to the borrower;

(p) engage in an act that is performed to:

(i) evade this chapter; or

(i1) assist another person to evade this chapter;

(q) recommend or encourage default or delinquency, or continuation of an existing

default or delinquency, by a mortgage applicant on an existing indebtedness prior to the closing

of a residential mortgage loan that will refinance all or part of the indebtedness;

[t—anyuntcensed staft;]
[ts)otrorafter May 1,2606;]

(r) in the case of the principal lending manager of an entity or a branch office of an

entity, fail to exercise reasonable supervision over the activities of [the]:
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(i) any unlicensed staff: and

(ii) any mortgage officers who are licensed with the principal lending manager; or

[tt9] (s) pay or offer to pay an individual who does not hold a license under this chapter
for work that requires the individual to hold a license under this chapter.

(2) Whether or not the crime is related to the business of residential mortgage loans, it
is a violation of this chapter for a licensee[;acontrol-personof-aticensee;| or a person who is a
certified education provider to do any of the following with respect to a criminal offense which
involves moral turpitude:

(a) be convicted;

(b) plead guilty or nolo contendere;

(c) enter a plea in abeyance; or

(d) be subjected to a criminal disposition similar to the ones described in Subsections
(2)(a) through (c).

(3) A principal lending manager does not violate Subsection (1)[ts)](r) if:

(a) in contravention of the principal lending manager's written policies and
instructions, an affiliated licensee of the principal lending manager violates [aprovistonof]:

(i) this chapter; or

(i1) rules made by the division under this chapter;

(b) the principal lending manager established and followed reasonable procedures to
ensure that affiliated licensees receive adequate supervision;

(c) upon learning of a violation by an affiliated licensee, the principal lending manager
attempted to prevent or mitigate the damage;

(d) the principal lending manager did not participate in or ratify the violation by an
affiliated licensee; and

(e) the principal lending manager did not attempt to avoid learning of the violation.

(4) Notwithstanding Subsection (1)(n)(iii), a licensee may, upon compliance with
Section 70D-1-6, charge a reasonable cancellation fee for work done originating a mortgage if
the mortgage is not closed.

Section 24. Section 61-2¢-302 is amended to read:

61-2c-302. Record requirements.

(1) For the time period specified in Subsection (2), a licensee shall make or possess any
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record required for that licensee by a rule made by the division.

(2) A licensee shall maintain in its possession a record described in Subsection (1)
[entitthetaterof] for four years from the last to occur of the following:

(a) the final entry on a residential mortgage loan is made by that licensee;

(b) if the residential mortgage loan is serviced by the licensee:

(i) the residential mortgage loan is paid in full; or

(i1) the licensee ceases to service the residential mortgage loan; or

(c) if the residential mortgage loan is not serviced by the licensee, the residential
mortgage loan is closed.

(3) A licensee shall:

(a) make available to the division for inspection and copying during normal business
hours all records required to be maintained under this chapter; and

(b) upon reasonable notice from the division to a licensee, produce all records
described in Subsection (3)(a) that are related to an investigation being conducted by the
division at the division office for inspection and copying by the division.

(4) A licensed entity shall maintain and produce for inspection by the division a current
list of all individuals whose licenses are affiliated with the entity.

Section 25. Section 61-2¢-401 is amended to read:

61-2¢c-401. Investigations -- Subpoena power of division.

(1) The division may investigate or cause to be investigated the actions of:

(a) (1) alicensee; [or]

(i1) a person required to be licensed under this chapter; or

[t] (ii1) the following with respect to an entity that is a licensee or an entity required

to be licensed under this chapter:

[(A)—arcontrotpersom;]

[(B)] (A) a manager;

[(6©)] (B) a managing partner;
[(BY] (C) a director;
[
[

)] (D) an executive officer; or

] (E) an individual who performs a function similar to an individual listed in this

Subsection (1)(a)[(](il);
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(b) (i) an applicant for licensure or renewal of licensure under this chapter; or

(i1) the following with respect to an entity that has applied for a license or renewal of
licensure under this chapter:

[(A)—acontrotpersom;]

[(B)] (A) a manager;

[t€)] (B) a managing partner;
[B®)] (C) a director;
[
[

)] (D) an executive officer; or
] (E) an individual who performs a function similar to an individual listed in this
Subsection (1)(b)(ii); or

(c) any individual or entity that transacts the business of residential mortgage loans
within this state[;and-thecontrotpersonsof-anysuchentity].

(2) In conducting investigations, records inspections, and adjudicative proceedings, the
division may:

(a) administer an oath or affirmation;

[ta)] (b) subpoena witnesses;

[(0)] (c) take evidence;

[te)] (d) require [bysubpoenaducestecum] the production of books, papers, contracts,
records, other documents, or information [eonstdered] relevant to an investigation; and

[td)] (e) serve a subpoena by certified mail.

(3) A failure to respond to [asubpoenaservedby-thedrviston] a request by the division
in an investigation authorized under this chapter is considered as a separate violation of this
chapter[:], including:

(a) failing to respond to a subpoena;

(b) withholding evidence: or

(c) failing to produce documents or records.

(4) The division may inspect and copy all records related to the business of residential

mortgage loans by a licensee under this chapter, regardless of whether the records are
maintained at a business location in Utah, in conducting:
(a) investigations of complaints; or

(b) inspections of the records required to be maintained under:

_51 -



1578
1579
1580
1581
1582
1583
1584
1585
1586
1587
1588
1589
1590
1591
1592
1593
1594
1595
1596
1597
1598
1599
1600
1601
1602
1603
1604
1605
1606
1607
1608

S.B. 199 01-26-07 4:38 PM

(i) this chapter; or

(i1) rules adopted by the division under this chapter.

(5) (a) If a licensee maintains the records required by this chapter and the rules adopted
by the division under this chapter outside Utah, the licensee is responsible for all reasonable
costs, including reasonable travel costs, incurred by the division in inspecting those records.

(b) Upon receipt of notification from the division that records maintained outside Utah
are to be examined in connection with an investigation or an examination, the licensee shall
deposit with the division a deposit of $500 to cover the division's expenses in connection with
the examination of the records.

(c) If the deposit described in Subsection (5)(b) is insufficient to meet the estimated
costs and expenses of examination of the records, the licensee shall make an additional deposit
to cover the estimated costs and expenses of the division.

(d) () All deposits under this Subsection (5) shall be deposited in the General Fund as
a dedicated credit to be used by the division under Subsection (5)(a).

(i1) The division, with the concurrence of the executive director, may use the deposit
monies deposited in the General Fund under this Subsection (5)(d) as a dedicated credit for the
records inspection costs under Subsection (5)(a).

(iii) A deposit under this Subsection (5) shall be refunded to the licensee to the extent it
is not used, together with an itemized statement from the division of all amounts it has used.

(e) All deposits under this Subsection (5) shall be nonlapsing.

(6) Failure to deposit with the division a deposit required to cover the costs of
examination of records that are maintained outside Utah shall result in automatic suspension of
a license until the deposit is made.

Section 26. Section 61-2¢-402 is amended to read:

61-2¢-402. Disciplinary action.

[(D] Subject to the requirements of Section 61-2¢-402.1, if an individual or entity
required to be licensed under this chapter violates this chapter, or an education provider
required to be certified under this chapter violates this chapter, the commission, with the
concurrence of the director, may:

(1) impose an educational requirement;

[ta)] (2) impose a civil penalty against the individual or entity in an amount not to
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1609  exceed the greater of:

1610 (a) $2,500 [per] for each violation; or

1611 (b) the amount equal to any gain or economic benefit derived from each violation;
1612 (3) deny an application for an original license;

1613 [tb)] (4) do any of the following to a license under this chapter:

1614 [tD] (a) suspend;

1615 [D)] (b) revoke;

1616 [tr)] (c) place on probation;

1617 [tr+)] (d) deny renewal; [or]

1618 [t¥)] (e) deny reinstatement; or

1619 (f) in the case of a denial or revocation of a license, set a waiting period for an

1620  applicant to apply for a license under this chapter;

1621 (5) issue a cease and desist order; or
1622 (6) do any combination of Subsections (1) through (5).
1623

1624
1625
1626
1627
1628
1629
1630
1631
1632
1633
1634
1635
1636
1637
1638
1639
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Section 27. Section 61-2¢-403 is amended to read:
61-2¢-403. Cease and desist orders.

(1) (a) The director may issue and serve by certified mail, or by personal service, on an
individual or entity an order to cease and desist if:
(1) the director has reason to believe that the individual or entity has been [or] engaged,

is engaging in, or is about to engage in acts constituting a violation of this chapter; and

(1) it appears to the director that it would be in the public interest to stop the acts.

(b) Within ten days after service of the order, the party named in the order may request
an adjudicative proceeding to be held in accordance with Title 63, Chapter 46b, Administrative
Procedures Act.

(c) Pending the hearing, the cease and desist order shall remain in effect.

(2) (a) After the hearing described in Subsection (1), if the director finds that the acts
of the individual or entity violate this chapter, the director:

(i) shall issue an order making the cease and desist order permanent[-]; and

(i1) may impose a civil penalty not to exceed the greater of:

(A) $2.500 for each violation; or

(B) the amount of any gain or economic benefit derived from each violation.

(b) (i) The director may file suit in the name of the division to enjoin and restrain an
individual or entity on whom an order is served under this section from violating this chapter
if:
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(A) (I) the individual or entity did not request a hearing under Subsection (1); or

(I) a permanent cease and desist order is issued against the individual or entity
following a hearing or stipulation; and

(B) (I) the individual or entity fails to cease the acts; or

(II) after discontinuing the acts, the individual or entity again commences the acts.

(i1) The suit described in Subsection (2)(b)(i) shall be filed in the district court in the
county:

(A) in which the acts occurred;

(B) where the individual resides; or

(C) where the individual or entity carries on business.

(3) The cease and desist order issued under this section may not interfere with or
prevent the prosecution of a remedy or action enforcement under this chapter.

(4) An individual who violates a cease and desist order issued under this section is
guilty of a class A misdemeanor.

Section 28. Section 61-2¢-404 is amended to read:

61-2c-404. Civil actions.

(1) (a) A person who violates this chapter is liable for an additional penalty, as
determined by the court, of at least the amount the person received in consequence of a
violation of this chapter as:

(i) commission;

(i) compensation; or

(ii1) profit.

(b) A person aggrieved by a violation of this chapter may:

(i) bring an action for a penalty described in Subsection (1)(a); and

(i1) use a penalty obtained under Subsection (1)(a) for the person's own use and benefit.

(2) A person who is not licensed under this chapter at the time of an act or service that
requires a license under this chapter may not bring an action in court for the recovery of a
commission, fee, or compensation for that act or service.

[(3)OnorafterMay 1,2666:]

[t—=a] (3) A mortgage officer may not bring an action in the mortgage officer's own

name for the recovery of a fee, commission, or compensation for transacting the business of
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residential mortgage loans unless the action is brought against the principal lending manager
with whom the mortgage officer [was] is licensed at the time of the act or service that is the
subject of the action[;and].

(b) [am] An action by an entity for the recovery of a fee, commission, or other
compensation shall be brought by:

(i) an entity; or

(i1) the principal lending manager of an entity on behalf of the entity.

(4) [OmrorafterMay12006;a] A principal lending manager who transacts the
business of residential mortgage loans on the principal lending manager's own behalf may sue
in the principal lending manager's own name for the recovery of a fee, commission, or
compensation for transacting the business of residential mortgage loans.

Section 29. Section 61-2¢-502 is amended to read:

61-2¢-502. Additional license fee.

(1) An individual who applies for or renews a license shall pay, in addition to the
application or renewal fee, a reasonable annual fee:

(a) determined by the division with the concurrence of the commission; and

(b) not to exceed $18.

(2) An entity that applies for or renews an entity license shall pay, in addition to the
application or renewal fee, a reasonable annual fee:

(a) determined by the division with the concurrence of the commission; and

(b) not to exceed $25.

(3) Notwithstanding Section 13-1-2, the [feesprovidedmthissectron] the following
shall be paid into the fund to be used as provided in this part[]:

(a) fees provided in this section:; and

(b) civil penalties imposed under this chapter.

(4) 1If the balance in the fund that is available to satisfy judgments against licensees
decreases to less than $100,000, the division may make additional assessments to licensees to
maintain the balance available at $100,000 to satisfy judgments.

Section 30. Section 61-2¢-510 is amended to read:

61-2¢-510. Monies accumulated -- Purpose.

(1) The division may use monies accumulated in the fund in excess of the amount
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1733 necessary to satisfy claims to;:

1734 (a) investigate violations of this chapter related to fraud: and

1735 (b) advance education and research in the field of residential mortgage loans|;
1736  mchuding:].

1737 (2) The division may use the excess monies described in Subsection (1) only in a

1738  manner consistent with Subsection (1), including for:

1739 [(D] (&) courses sponsored by the division;

1740 [€2)] (b) courses offered by the division in conjunction with a university or college in
1741  Utah;

1742 [3)] (c) contracting for a research project for the state in the field of residential

1743  mortgage loans;

1744 [t4] (d) funding the salaries and training expenses of division staff members who are
1745  employed in positions related to the education of mortgage licensees;

1746 [t5)] (e) funding the training expenses of division staff members who are employed in

1747  positions conducting investigations of complaints under this chapter; and

1748 [¢6Y] (f) publishing and distributing educational materials to:

1749 [fD] (i) licensees; and

1750 [tby] (ii) applicants for licensure.

1751 Section 31. Repealer.

1752 This bill repeals:

1753 Section 61-2b-10.5, State-registered appraisers -- Authority -- Transition to

1754  state-licensed or state-certified appraisers.

1755 Section 61-2¢-201.1, Conversion of registrations.
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