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Enrolled Copy S.B. 170

BOARD OF WATER RESOURCES AMENDMENTS
2008 GENERAL SESSION
STATE OF UTAH
Chief Sponsor: Dennis E. Stowell

House Sponsor: Sylvia S. Andersen

LONG TITLE
General Description:

This bill amends provisions regarding the financing of a water project.
Highlighted Provisions:

This bill:

» defines terms;

v

allows the Board of Water Resources to:
e accept a bond from private sponsors in lieu of taking title to a project;
» give preference to a project that benefits the state or a political subdivision; and
» consider market conditions and other factors when establishing an interest rate;
and
» makes technical changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
73-10-26, as last amended by Laws of Utah 2007, Chapter 179
73-10-27, as last amended by Laws of Utah 2005, Chapter 25
73-10-28, as enacted by Laws of Utah 1978, Chapter 22

Be it enacted by the Legislature of the state of Utah:
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30 Section 1. Section 73-10-26 is amended to read:
31 73-10-26. Construction of a project by board -- Ownership and operation --

32  Transfer of a water right -- Purchase of a bond from an Indian tribe.

33 (1) As used in this section:

34 (a) "Board" means the Board of Water Resources created in Section 73-10-1.5.

35 (b) "Bond" means:

36 (i) a written obligation to repay borrowed money, whether denominated a bond, note,

37  warrant, certificate of indebtedness, or otherwise; and

38 (i1) a lease agreement, installment purchase agreement, or other agreement that includes

39 an obligation to pay money.

40 (c) "Division" means the Division of Water Resources created in Section 73-10-18.
41 (d) "Project" means a facility, works, or other real or personal property that:

42 (i) conserves or develops the water or hydroelectric power resources of the state; or
43 (i1) controls flooding.

44 [tH] (2) (a) The board [of-WaterResources], through the division [of-Water

45

46

47  aproject.

48 (b) An electric public utility or a municipality of the state may construct an electrical
49  [faethtres] facility incidental to a [hydroetectrie] project.

50 (c) If the state constructs the electrical [faethttres] facility, the state must first offer the

51  power and energy derived from the hydroelectric generating [ptant] project to an electric public
52  [utihtresormunteipatities] utility or municipality in the state for distribution to electric

53  consumers.

54 [t2)] (3) (a) The board [of-WaterResources], through the division [of-Water

55  Resourees], may consider [any] a flood control project [provided-formTitte 4 Chapter15;
56  ConservattonmrCommisstonAct;] in the same manner[;] and apply the same procedures and

57  rules[;] as the board would consider or apply to [anyother] another project within its statutory
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authority.

(b) If funds controlled by the board [ef-WaterResotrees] are to be used for the flood
control project, the planning [by-the-ConservattomrCommtsston] of the project is subject to the
review of the board.

(c) If the flood control project is authorized for construction, the plans, specifications,
and construction supervision shall be undertaken as prescribed by the board.

[39] (4) The board [of- WaterResources]| may enter into an agreement for the
construction or financing of [any] a project financed with monies from the Water Resources
[Constractron] Conservation and Development Fund with another state, the federal government,
a political subdivision of the state, an Indian tribe, or a private corporation.

[ N Hororects—imehudi iohts:]

(5) (a) ) Except as provided by Subsections (5)(a)(ii) and (b), title to a project,

including a water right, constructed or acquired with monies from the Water Resources

[Constractron] Conservation and Development Fund is vested in the state.

(i1) The board may take a bond legally issued by the project sponsor in lieu of or in

addition to taking title to the project and water [rights] right.
(b) If an Indian tribe sponsors a project, the board [of-Water Resources| may take

s; orotherbonds-orobligations] a bond legally issued
by the tribe, to the extent that federal law allows the tribe to issue [bonds] a bond, in lieu of
taking title to the project and water [rights] right, if the tribe:

(i) waives the defense of sovereign immunity regarding the bond issue in [any] an action
arising out of the issuance or default under the bond; and

(i1) agrees in writing that it will not challenge state court jurisdiction over any litigation
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resulting from default on its [obligattons] obligation in the transaction.

(c) Before entering into [any] an agreement with or purchasing [anybondsor
obligations] a bond from a tribe, the board [of- Water Resourees] shall:

(i) require that the tribe obtain the written approval of the Secretary of the United
States Department of the Interior or the secretary's designee to all aspects of the agreement[;
bonds;or-obtigations] or bond;

(i1) obtain a legal opinion from a recognized bond counsel certifying:

(A) that the tribe has legal authority to:

(D enter into the agreement; or

(ID) issue the [bonds-orobligatrons] bond;

(B) that the pledge of [any-assetsorrevenues] an asset or revenue by the tribe as
security for the payments under the agreement[;bonds;or-obligations] or bond is a valid and

legally enforceable pledge; and

(C) that the agreement[;bonds;orobhigations]| or bond may be enforced in [any] a
court of general jurisdiction in the state; and

(iii) determine whether it has sufficient legal recourse against the tribe and against [any]
a security pledged by the tribe in the event of default.

[5)] (6) (a) The board [of-WaterResources] may own and operate [waterconservation

s;] a project if:

(i) the [works-andprojects-are| project is consistent with [ptans] the plan adopted by
the board; and

(i1) in the opinion of the board the ownership and operation of the [projeets] project by
the board is in the best interest of the state.

(b) In the ownership and operation of [theprojects] a project referred to in Subsection
[€5)] (6)(a), the board shall use a water [rights] right held in its name under authority of Section
73-10-19.

(c) 1) The board may enter into [contracts] a contract with another state, the federal

government, a political subdivision of the state, an Indian tribe, or a private corporation for
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114  operation, maintenance, and administration of the project.
115 (i) The board may pay the contracting agency a reasonable sum for operation,

116  maintenance, and administration of the project.

117 [t67] (7) (a) The board may also:
118 (i) enter into [agreements] an agreement in which title to [projectsmaybe] a project is

119  conveyed to a cooperating [sponsors] project sponsor after charges assessed against the project

120  have been paid to the state in accordance with the terms of the construction [agreementsor

121 amendments-to-those-agreements] agreement or amendment to the agreement;
122 (i1) make the water and power available [fortheuseof] to the state's citizens who are,

123 in [its] the board's opinion, best able to [utthzett;alt] use the water and power:

124 (A) that is conserved by [anyoftheprojects] the project; and
125 (B) to which the state [maythave] has title;
126 (ii1) enter into [contracts] a contract for the use of [that] the water and power with

127  [mdividualsorwith-organizattons] an individual or an organization composed of the state's

128  citizens; and

129 (iv) assess a reasonable fee against [any] a person using water and power from a
130  project.
131 (b) [Amy] The amount collected over the amount to be returned to the state for payment

132 of the principal, interest, and maintenance of the project shall [becomepartof] be deposited in

133 the Water Resources Conservation and Development Fund as established by Section 73-10-24.
134 [tH] (8) The board [of- WaterResourees] shall retain ownership of a water [rights] right
135  used for [projects] a project owned and operated by the board unless:

136 (a) the water [rights] right originally held by a cooperating [sponsors-are] project

137  sponsor is conveyed to the project sponsor upon payment to the state of charges assessed

138  against the project in accordance with the terms of the construction [agreementsoramendments
139  tothoseagreements] agreement or an amendment to the agreement; or

140 (b) the board transfers [any] an unperfected water right held by [1t] the board that is not

141  being [utihized] used in a state-owned project to a political subdivision of the state, [any] an
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agency of the federal government, or a nonprofit water company.

[(8y—Any] (9) A transfer of the board's water [rights] right shall be made to the entity
that is best able to use the water [rights] right for the benefit of the state's citizens.

Section 2. Section 73-10-27 is amended to read:

73-10-27. Project priorities -- Considerations -- Determinations of feasibility --
Bids and contracts -- Definitions -- Retainage.

(1) As used in this section:

(a) "Board" means the Board of Water Resources created in Section 73-10-1.5.

(b) "Estimated cost" means the cost of the labor, material, and equipment necessary for

construction of the contemplated project.

(c) "Lowest responsible bidder" means a licensed contractor:

(i) who:

(A) submits the lowest bid; and

(B) furnishes a payment bond and a performance bond under Sections 14-1-18 and
63-56-504; and

(i) whose bid:

(A) is in compliance with the invitation for a bid; and

(B) meets the plans and specifications.

[(H] (2) In considering the [priorities-forprojects] priority for a project to be built or

financed with funds made available under Section 73-10-24, the board shall give preference to

[thoseprojects—whteh] a project that:

(a) [are] is sponsored by, or for the benefit of, the state or a political subdivision of the

state;

(b) [meet] meets a critical local need;

(c) [have] has greater economic feasibility;

(d) will yield revenue to the state within a reasonable time or will return a reasonable
rate of interest, based on financial feasibility; and

(e) [mreet] meets other considerations deemed necessary by the board, including[;but
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nottmitedto;] wildlife management and recreational needs.

[t2)] (3) (a) In determining the economic feasibility, the board shall establish a
benefit-to-cost ratio for each project, using a uniform standard of procedure for all projects.

(b) In considering whether a project should be built, the benefit-to-cost ratio for each
project shall be weighted based on the relative cost of the project.

(c) A project, when considered in total with all other projects constructed under this
chapter and still the subject of a repayment contract, may not cause the accumulative

benefit-to-cost ratio of the projects to be less than one to one.

(4) A project may not be built if the project is not:

(a) in the public interest, as determined by the board [of-Water Resources;andno
. be-buittwhicha lLor

(b) adequately designed based on sound engineering and geologic considerations.

[4—Fhet Fimtt . .
(5) In preparing a project [foreconstruction] constructed by the board, the board shall

(a) based on a competitive bid, award a contract for:

(1) a flood control project:

(A) involving a city or county; and

(B) costing in excess of $35,000[;and-attcontracts-for];
(ii) the construction of a storage reservoir in excess of 100 acre-feet; or [for]

(ii1) the construction of a hydroelectric generating facility[;shalt-be-awarded-on-the

(b) publish an advertisement for a competitive bid:

(i) at least once a week for three consecutive weeks in a newspaper with general

circulation in the state[—Fhe-advertisementshaltindicate-thatthe board], with the last date of

publication appearing at least five days before the schedule bid opening: and
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(i1) indicating that the board:
(A) will award the contract to the lowest responsible bidder [butthat+tt]; and

(B) reserves [toitself] the right to reject any and all bids[—TFhe-dateoffastpublication

calculate-theestimated-costof theproject:] (5)(b) if the board rejects all of the initial bids on the
project; and
[te)—Theboardshalt] (d) keep an accurate record of all facts and representations relied

upon in preparing [1ts] the board's estimated cost for [any] a project [which] that is subject to

the competitive bidding requirements of this section.

(6) If no satisfactory bid is received by the board upon the readvertisement of the

project in accordance with Subsection (5), the board may proceed to construct the project in

accordance with the plan and specifications used to calculate the estimated cost of the project.

[t5] (7) If [any] a payment on a contract with a private contractor for construction of
[projeets] a project under this section is retained or withheld, it shall be retained or withheld and
released as provided in Section 13-8-5.

Section 3. Section 73-10-28 is amended to read:

73-10-28. Charges for use -- Interest.
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contractual-agreements]

(1) As used in this section, "board" means the Board of Water Resources created in
Section 73-10-1.5.
(2) The board shall establish:

(a) a charge for the use of water, power, or a facility based on:

(i) a contractual agreement approved by the board [of-Water Resources-forprojects]
for a project owned by the state [based-on]; and

(ii) the ability of an individual project to return the investment to the state[—Wherethe

(b) an interest rate for the money the board lends to finance a project based on:

(1) market conditions;

(ii) the repayment ability of the project[:]; and

(ii1) other factors considered relevant by the board.




