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LEGISLATIVE GENERAL COUNSEL H.B. 140
€, Approved for Filing: E.R. Brown & 1st Sub. (Buff)
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Representative Brad L. Dee proposes the following substitute bill:

HUMAN RESOURCE MANAGEMENT

AMENDMENTS
2010 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Brad L. Dee

Senate Sponsor: Daniel R. Liljenquist

LONG TITLE

General Description:

This bill modifies the Utah State Personnel Management Act by amending state

employee compensation pay plan provisions and employee grievance procedures and by

replacing the Career Service Review Board.
Highlighted Provisions:
This bill:

» amends certain definitions;

» amends vacant position report provisions for the Department of Human Resource

Management executive director;

» repeals a requirement that an agency obtain field office approval for appointments

to vacant positions;

» adds the attorney general or designee to the human resource management rate

committee;

» requires that costs incurred by the attorney general to defend state employee

grievances be submitted to the rate committee in the proposed fee schedule;

» repeals steps within pay ranges for state career service employees in the state

employee compensation plans;
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» repeals provisions requiring the most recently earned sick leave to be used first;

» provides that continuing medical and life insurance benefits provided at the time of
retirement:

¢ may not be suspended or deferred for future use; and
e continues in effect until exhausted;

» prohibits an employer participating in certain benefit programs from providing
certain benefits to a person reemployed after retirement;

» amends and consolidates classification schedules for state employees;

» amends provisions for salary increases based on employee longevity and promotion;

» replaces the Career Service Review Board with the Career Service Review Office
and provides that the office is the final administrative body to review certain
employee grievances;

» provides for the appointment, qualifications, powers, and duties of the administrator
of the office;

» provides that the administrator has rulemaking authority;

» amends employee grievance procedures;

» amends the burden of proof for certain grievances;

» prohibits an employee from making certain dispositive motions and certain motions
for discovery in a formal adjudicative proceeding on a grievance; and

» makes technical changes.
Monies Appropriated in this Bill:

None
Other Special Clauses:

This bill takes effect on July 1, 2010.

This bill provides revisor instructions.

This bill coordinates with H.B. 27, Per Diem and Travel Expense Modifications, by
providing superseding and substantive amendments.
Utah Code Sections Affected:
AMENDS:

631-2-267, as renumbered and amended by Laws of Utah 2008, Chapter 382

67-19-3, as last amended by Laws of Utah 2006, Chapter 139
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67-19-3.1, as last amended by Laws of Utah 2006, Chapter 139
67-19-6, as last amended by Laws of Utah 2008, Chapter 382
67-19-6.1, as last amended by Laws of Utah 2006, Chapter 139
67-19-6.7, as last amended by Laws of Utah 2008, Chapter 382
67-19-11, as last amended by Laws of Utah 2009, Chapters 104 and 183
67-19-12, as last amended by Laws of Utah 2009, Chapter 294
67-19-12.2, as last amended by Laws of Utah 2006, Chapter 139
67-19-14, as last amended by Laws of Utah 2008, Chapter 382
67-19-14.2, as last amended by Laws of Utah 2007, Chapter 130
67-19-15, as last amended by Laws of Utah 2009, Chapter 294
67-19-15.6, as last amended by Laws of Utah 2006, Chapter 139
67-19-15.7, as last amended by Laws of Utah 2000, Chapter 322
67-19-16, as last amended by Laws of Utah 2006, Chapter 139
67-19-18, as last amended by Laws of Utah 2009, Chapter 9

67-19-30, as last amended by Laws of Utah 2008, Chapter 382
67-19a-101, as last amended by Laws of Utah 1991, Chapters 101 and 204
67-19a-201, as last amended by Laws of Utah 1996, Chapters 194 and 243
67-19a-203, as last amended by Laws of Utah 2008, Chapter 382
67-19a-204, as last amended by Laws of Utah 1995, Chapter 215
67-19a-301, as last amended by Laws of Utah 1991, Chapter 101
67-19a-302, as last amended by Laws of Utah 1991, Chapter 204
67-19a-303, as last amended by Laws of Utah 2006, Chapter 139
67-19a-401, as last amended by Laws of Utah 1999, Chapter 21
67-19a-402, as last amended by Laws of Utah 1991, Chapter 204
67-19a-403, as last amended by Laws of Utah 1991, Chapter 204
67-19a-404, as enacted by Laws of Utah 1989, Chapter 191
67-19a-406, as last amended by Laws of Utah 2006, Chapter 14

ENACTS:

67-19a-101.5, Utah Code Annotated 1953

REPEALS AND REENACTS:

67-19a-202, as last amended by Laws of Utah 2008, Chapter 382

1st Sub. (Buff) H.B. 140
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REPEALS:
67-19a-407, as enacted by Laws of Utah 1989, Chapter 191
67-19a-408, as last amended by Laws of Utah 2009, Chapter 9
Utah Code Sections Affected by Coordination Clause:
67-19a-201, as last amended by Laws of Utah 1996, Chapters 194 and 243

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 631-2-267 is amended to read:
631-2-267. Repeal dates -- Title 67.

Section 67-19a-101.5 is repealed July 1, 2011.
Section 2. Section 67-19-3 is amended to read:
67-19-3. Definitions.

As used in this chapter:

(1) "Agency" means any department or unit of Utah state government with authority to
employ personnel.

(2) "Career service" means positions under Schedule B as defined in Section 67-19-15.

(3) "Career service employee" means an employee who has successfully completed a
probationary period of service in a position covered by the career service.

(4) "Career service status" means status granted to employees who successfully
complete probationary periods for competitive career service positions.

(5) "Classified service" means those positions subject to the classification and
compensation provisions of Section 67-19-12.

(6) "Controlled substance" means controlled substance as defined in Section 58-37-2.

(7) (a) "Demotion" means a disciplinary action resulting in a reduction of an
employee's current actual wage.

(b) "Demotion" does not mean:

(1) anondisciplinary movement of an employee to another position without a reduction
in the current actual wage; or

(i1) a reclassification of an employee's position under the provisions of Subsection
67-19-12(3) and rules made by the department.

(8) "Department" means the Department of Human Resource Management.
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(9) "Disability" means a physical or mental disability as defined and protected under
the Americans with Disabilities Act, 42 U.S.C. Section 12101 et seq.

(10) "Employee" means any individual in a paid status covered by the career service or
classified service provisions of this chapter.

(11) "Examining instruments" means written or other types of proficiency tests.

(12) "Executive director," except where otherwise specified, means the executive
director of the Department of Human Resource Management.

(13) "Human resource function" means those duties and responsibilities specified:

(a) under Section 67-19-6;

(b) under rules of the department; and

(c) under other state or federal statute.

(14) "Market comparability adjustment" means a salary range adjustment determined
necessary through a market survey of salary ranges of a reasonable cross section of comparable
benchmark positions in private and public employment.

(15) "Probationary employee" means an employee serving a probationary period in a
career service position but who does not have career service status.

(16) "Probationary period" means that period of time determined by the department
that an employee serves in a career service position as part of the hiring process before career
service status is granted to the employee.

(17) "Probationary status" means the status of an employee between the employee's
hiring and the granting of career service status.

(18) "Temporary employee" means career service exempt employees on schedule [AF;
AborAkE] IN or TL under Section 67-19-15.

(19) "Total compensation" means salaries and wages, bonuses, paid leave, group
insurance plans, retirement, and all other benefits offered to state employees as inducements to
work for the state.

Section 3. Section 67-19-3.1 is amended to read:

67-19-3.1. Principles guiding interpretation of chapter and adoption of rules.

(1) The department shall establish a career service system designed in a manner that
will provide for the effective implementation of the following merit principles:

(a) recruiting, selecting, and advancing employees on the basis of their relative ability,
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knowledge, and skills, including open consideration of qualified applicants for initial
appointment;

(b) providing for equitable and competitive compensation;

(c) training employees as needed to assure high-quality performance;

(d) retaining employees on the basis of the adequacy of their performance and
separating employees whose inadequate performance cannot be corrected;

(e) fair treatment of applicants and employees in all aspects of human resource
administration without regard to race, color, religion, sex, national origin, political affiliation,
age, or disability, and with proper regard for their privacy and constitutional rights as citizens;

(f) providing information to employees regarding their political rights and the
prohibited practices under the Hatch Act; and

(g) providing a formal procedure for [processingthe-appeals-and]| advancing grievances
of employees:

(i) without discrimination, coercion, restraint, or reprisal; and

(i1) in a manner that is fair, expeditious, and inexpensive for the employee and the

agency.
(2) The principles in Subsection (1) shall govern interpretation and implementation of

this chapter.

Section 4. Section 67-19-6 is amended to read:

67-19-6. Responsibilities of the executive director.

(1) The executive director shall:

(a) develop, implement, and administer a statewide program of human resource
management that will:

(1) aid in the efficient execution of public policy;

(i1) foster careers in public service for qualified employees; and

(ii1) render assistance to state agencies in performing their missions;

(b) design and administer the state pay plan;

(c) design and administer the state classification system and procedures for determining
schedule assignments;

(d) design and administer the state recruitment and selection system;

(e) administer agency human resource practices and ensure compliance with federal
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law, state law, and state human resource rules, including equal employment opportunity;

(f) consult with agencies on decisions concerning employee corrective action and
discipline;

(g) maintain central personnel records;

(h) perform those functions necessary to implement this chapter unless otherwise
assigned or prohibited;

(1) perform duties assigned by the governor or statute;

(j) adopt rules for human resource management according to the procedures of Title
63G, Chapter 3, Utah Administrative Rulemaking Act;

(k) establish and maintain a management information system that will furnish the
governor, the Legislature, and agencies with current information on authorized positions,
payroll, and related matters concerning state human resources;

(I) conduct research and planning activities to:

(i) determine and prepare for future state human resource needs;

(i1) develop methods for improving public human resource management; and

(iii) propose needed policy changes to the governor;

(m) study the character, causes, and extent of discrimination in state employment and
develop plans for its elimination through programs consistent with federal and state laws
governing equal employment opportunity in employment;

(n) when requested by counties, municipalities, and other political subdivisions of the
state, provide technical service and advice on human resource management at a charge
determined by the executive director;

(o) establish compensation policies and procedures for early voluntary retirement;

(p) confer with the heads of other agencies about human resource policies and
procedures;

(q) submit an annual report to the governor and the Legislature; and

(r) [(H—developaprocedure by whicheachagency-will:] assist with the development of

a vacant position report required under Subsection 63J-1-201(2)(b)(v).

[ - dentiffrmded tions—and]
[(B)—reportthose-funded-vacant positions-to-the-department;]
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((By—the-Office-of the Begistative Fiscal Anatyst ]

(2) (a) After consultation with the governor and the heads of other agencies, the

executive director shall establish and coordinate statewide training programs.

(b) The programs developed under this Subsection (2) shall have application to more
than one agency.

(c) The department may not establish training programs that train employees to
perform highly specialized or technical jobs and tasks.

(3) (a) (i) The department may collect fees for training as authorized by this Subsection
(3).

(i1) Training funded from General Fund appropriations shall be treated as a separate
program within the department budget.

(iii) All money received from fees under this section will be accounted for by the
department as a separate user driven training program.

(iv) The user training program includes the costs of developing, procuring, and
presenting training and development programs, and other associated costs for these programs.

(b) (i) Funds remaining at the end of the fiscal year in the user training program are
nonlapsing.

(i) Each year, as part of the appropriations process, the Legislature shall review the
amount of nonlapsing funds remaining at the end of the fiscal year and may, by statute, require
the department to lapse a portion of the funds.

Section 5. Section 67-19-6.1 is amended to read:

67-19-6.1. Department field offices.

(1) The executive director of the Department of Human Resource Management may
establish a field office in an agency.

(2) The executive director may assign an employee of the department to act as field
office staff.

(3) The executive director and agency head shall sign an agreement, to be reviewed
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annually, that specifies:

(a) the services to be provided by the department;

(b) the use of agency facilities and equipment by the field office;

(c) protocols to resolve discrepancies between agency practice and Department of
Human Resource Management policy; and

(d) any other issue necessary for the proper functioning of the field office.

(4) Unless otherwise provided for in the field office agreement, the agency shall:

tb)] (a) assign responsibilities and duties to its employees;
te)] (b) conduct performance appraisals;

td)] (c) discipline its employees in consultation with the department; and

[
[
[
[

te)] (d) maintain individual personnel records.

Section 6. Section 67-19-6.7 is amended to read:

67-19-6.7. Overtime policies for state employees.

(1) As used in this section:

(a) "Accrued overtime hours" means:

(1) for nonexempt employees, overtime hours earned during a fiscal year that, at the end
of the fiscal year, have not been paid and have not been taken as time off by the nonexempt
state employee who accrued them; and

(i1) for exempt employees, overtime hours earned during an overtime year.

(b) "Appointed official" means:

(i) each department executive director and deputy director, each division director, and
each member of a board or commission; and

(i1) any other person employed by a department who is appointed by, or whose
appointment is required by law to be approved by, the governor and who:

(A) is paid a salary by the state; and

(B) who exercises managerial, policy-making, or advisory responsibility.

(c) "Department" means the Department of Administrative Services, the Department of
Corrections, the Department of Financial Institutions, the Department of Alcoholic Beverage

Control, the Insurance Department, the Public Service Commission, the Labor Commission,
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the Department of Agriculture and Food, the Department of Human Services, the State Board
of Education, the Department of Natural Resources, the Department of Technology Services,
the Department of Transportation, the Department of Commerce, the Department of Workforce
Services, the State Tax Commission, the Department of Community and Culture, the
Department of Health, the National Guard, the Department of Environmental Quality, the
Department of Public Safety, the Department of Human Resource Management, the
Commission on Criminal and Juvenile Justice, all merit employees except attorneys in the
Office of the Attorney General, merit employees in the Office of the State Treasurer, [and]

merit employees in the Office of the State Auditor, Department of Veterans' Affairs, and the

Board of Pardons and Parole.

(d) "Elected official" means any person who is an employee of the state because the
person was elected by the registered voters of Utah to a position in state government.

(e) "Exempt employee" means a state employee who is exempt as defined by the Fair
Labor Standards Act of 1978, 29 U.S.C. Section 201 et seq.

(f) "FLSA" means the Fair Labor Standards Act of 1978, 29 U.S.C. Section 201 et seq.

(g) "FLSA agreement" means the agreement authorized by the Fair Labor Standards
Act of 1978, 29 U.S.C. Section 201 et seq., by which a nonexempt employee elects the form of
compensation the nonexempt employee will receive for overtime.

(h) "Nonexempt employee" means a state employee who is nonexempt as defined by
the Department of Human Resource Management applying FLSA requirements.

(1) "Overtime" means actual time worked in excess of the employee's defined work
period.

() "Overtime year" means the year determined by a department under Subsection
(4)(b) at the end of which an exempt employee's accrued overtime lapses.

(k) [fp] "State employee" means every person employed by a department who is not;

(1) an appointed official [or];

(ii) an elected officiall:];

(iii) a member of a board or commission who is paid only on a per diem or travel

expenses basis; or

(iv) emploved on a contractual basis at the State Office of Education.

[ . .]

- 10 -
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(I) "Uniform annual date" means the date when an exempt employee's accrued

overtime lapses.

(m) "Work period" means:

(i) for all nonexempt employees, except law enforcement and hospital employees, a
consecutive seven day 24 hour work period of 40 hours;

(i1) for all exempt employees, a 14 day, 80 hour payroll cycle; and

(ii1) for nonexempt law enforcement and hospital employees, the period established by
each department by rule for those employees according to the requirements of the Fair Labor
Standards Act of 1978, 29 U.S.C. Section 201 et seq.

(2) Each department shall compensate each state employee who works overtime by
complying with the requirements of this section.

(3) (a) Each department shall negotiate and obtain a signed FLSA agreement from each
nonexempt employee.

(b) In the FLSA agreement, the nonexempt employee shall elect either to be
compensated for overtime by:

(i) taking time off work at the rate of one and one-half hour off for each overtime hour
worked; or

(i1) being paid for the overtime worked at the rate of one and one-half times the rate per
hour that the state employee receives for nonovertime work.

(¢c) Any nonexempt employee who elects to take time off under this Subsection (3)
shall be paid for any overtime worked in excess of the cap established by the Department of
Human Resource Management.

(d) Before working any overtime, each nonexempt employee shall obtain authorization
to work overtime from the employee's immediate supervisor.

(e) Each department shall:

(i) for employees who elect to be compensated with time off for overtime, allow

overtime earned during a fiscal year to be accumulated; and

“11 -
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(i) for employees who elect to be paid for overtime worked, pay them for overtime
worked in the paycheck for the pay period in which the employee worked the overtime.

(f) If the department pays a nonexempt employee for overtime, the department shall
charge that payment to the department's budget.

(g) At the end of each fiscal year, the Division of Finance shall total all the accrued
overtime hours for nonexempt employees and charge that total against the appropriate fund or
subfund.

(4) (a) (1) Except as provided in Subsection (4)(a)(ii), each department shall
compensate exempt employees who work overtime by granting them time off at the rate of one
hour off for each hour of overtime worked.

(i1) The executive director of the Department of Human Resource Management may
grant limited exceptions to this requirement, where work circumstances dictate, by authorizing
a department to pay employees for overtime worked at the rate per hour that the employee
receives for nonovertime work, if the department has funds available.

(b) (i) Each department shall:

(A) establish in its written human resource policies a uniform annual date for each
division that is at the end of any pay period; and

(B) communicate the uniform annual date to its employees.

(i1) If any department fails to establish a uniform annual date as required by this
Subsection (4), the executive director of the Department of Human Resource Management, in
conjunction with the director of the Division of Finance, shall establish the date for that
department.

(c) 1) Any overtime earned under this Subsection (4) is not an entitlement, is not a
benefit, and is not a vested right.

(i) A court may not construe the overtime for exempt employees authorized by this
Subsection (4) as an entitlement, a benefit, or as a vested right.

(d) At the end of the overtime year, upon transfer to another department at any time,
and upon termination, retirement, or other situations where the employee will not return to
work before the end of the overtime year:

(i) any of an exempt employee's overtime that is more than the maximum established

by the Department of Human Resource Management rule lapses; and

-12 -
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367 (i1) unless authorized by the executive director of the Department of Human Resource
368  Management under Subsection (4)(a)(ii), a department may not compensate the exempt

369 employee for that lapsed overtime by paying the employee for the overtime or by granting the
370  employee time off for the lapsed overtime.

371 (e) Before working any overtime, each exempt employee shall obtain authorization to
372  work overtime from the exempt employee's immediate supervisor.

373 (f) If the department pays an exempt employee for overtime under authorization from
374  the executive director of the Department of Human Resource Management, the department
375  shall charge that payment to the department's budget in the pay period earned.

376 (5) The Department of Human Resource Management shall:

377 (a) ensure that the provisions of the FLSA and this section are implemented throughout
378 state government;

379 (b) determine, for each state employee, whether that employee is exempt, nonexempt,
380 law enforcement, or has some other status under the FLSA;

381 (c) in coordination with modifications to the systems operated by the Division of

382  Finance, make rules:

383 (1) establishing procedures for recording overtime worked that comply with FLSA
384  requirements;

385 (i1) establishing requirements governing overtime worked while traveling and

386  procedures for recording that overtime that comply with FLSA requirements;

387 (1i1) establishing requirements governing overtime worked if the employee is "on call"
388  and procedures for recording that overtime that comply with FLSA requirements;

389 (iv) establishing requirements governing overtime worked while an employee is being
390 trained and procedures for recording that overtime that comply with FLSA requirements;

391 (v) subject to the FLSA, establishing the maximum number of hours that a nonexempt
392  employee may accrue before a department is required to pay the employee for the overtime
393  worked;

394 (vi) subject to the FLSA, establishing the maximum number of overtime hours for an
395  exempt employee that do not lapse; and

396 (vii) establishing procedures for adjudicating appeals of any FLSA determinations

397  made by the Department of Human Resource Management as required by this section;

-13 -
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(d) monitor departments for compliance with the FLSA; and

(e) recommend to the Legislature and the governor any statutory changes necessary
because of federal government action.

(6) In coordination with the procedures for recording overtime worked established in
rule by the Department of Human Resource Management, the Division of Finance shall modify
its payroll and human resource systems to accommodate those procedures.

(a) Notwithstanding the procedures and requirements of Title 63G, Chapter 4,
Administrative Procedures Act, Section 67-19-31, and Section 67-19a-301, any employee who
is aggrieved by the FLSA designation made by the Department of Human Resource
Management as required by this section may appeal that determination to the executive director
of the Department of Human Resource Management by following the procedures and
requirements established in Department of Human Resource Management rule.

(b) Upon receipt of an appeal under this section, the executive director shall notify the
executive director of the employee's department that the appeal has been filed.

(c) If the employee is aggrieved by the decision of the executive director of the
Department of Human Resource Management, the employee shall appeal that determination to
the Department of Labor, Wage and Hour Division, according to the procedures and
requirements of federal law.

Section 7. Section 67-19-11 is amended to read:

67-19-11. Use of department facilities -- Field office facilities cost allocation --
Funding for department.

(1) (a) All officers and employees of the state and its political subdivisions shall allow
the department to use public buildings under their control, and furnish heat, light, and furniture,
for any examination, training, hearing, or investigation authorized by this chapter.

(b) The cost of the department's use of facilities shall be paid by the agency housing a
field office staff.

(2) The executive director shall:

(a) prepare an annual budget request for the department;

(b) submit the budget request to the governor and the Legislature; and

(c) [exceptforfiscalyear2607;] before charging a fee for services provided by the

department's internal service fund to an executive branch agency, the executive director shall:

-14 -
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(i) submit the proposed rates, fees, and cost analysis to the Rate Committee established
under Subsection (3); and

(i1) obtain the approval of the Legislature as required under Section 63J-1-410.

(3) (a) There is created a Rate Committee which shall consist of:

(i) the director of the Governor's Office of Planning and Budget, or a designee;

(i1) the executive directors of three state agencies that use services and pay rates to one
of the department internal service funds, or their designee, appointed by the governor for a
two-year term;

(ii1) the director of the Division of Finance, or a designee; [and]

(iv) the executive director of the Department of Human Resource Management, or a
designee[:]; and

(v)_the attorney general or designee.

(b) (i) The committee shall elect a chair from its members, except that the chair may
not be from an agency that receives payment of a rate set by the committee.

(i1)) Members of the committee who are state government employees and who do not
receive salary, per diem, or expenses from their agency for their service on the committee shall
receive no compensation, benefits, per diem, or expenses for the members' service on the
committee.

(c) The Department of Human Resource Management shall provide staff services to the
committee.

(4) (a) The department shall submit to the committee a proposed rate and fee schedule
for:

(1) human resource management services rendered|[:]; and

(i1) costs incurred by the Office of the Attorney General in defending the state in a

orievance under review by the Career Service Review Office.

(b) The committee shall:

(i) conduct meetings in accordance with Title 52, Chapter 4, Open and Public Meetings
Act;

(i) review the proposed rate and fee schedules and may approve, increase, or decrease
the rate and fee;

(111) recommend a proposed rate and fee schedule for the internal service fund to:
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(A) the Governor's Office of Planning and Budget; and

(B) the legislative appropriations subcommittees that, in accordance with Section
63J-1-410, approve the internal service fund rates, fees, and budget; and

(iv) review and approve, increase or decrease an interim rate, fee, or amount when the
department begins a new service or introduces a new product between annual general sessions
of the Legislature.

(¢) The committee may in accordance with Subsection 63J-1-410(4) decrease a rate,
fee, or amount that has been approved by the Legislature.

Section 8. Section 67-19-12 is amended to read:

67-19-12. State pay plans -- Applicability of section -- Exemptions -- Duties of the
executive director.

(1) (a) This section, and the rules adopted by the department to implement this section,
apply to each career and noncareer employee not specifically exempted under Subsection (2).

(b) If not exempted under Subsection (2), an employee is considered to be in classified
service.

(2) The following employees are exempt from this section:

(a) members of the Legislature and legislative employees;

(b) members of the judiciary and judicial employees;

(c) elected members of the executive branch and [their-directstaff-whomeetcareer
serviceexempteritertaasdefinedn] employees under schedule AC as provided under
Subsection 67-19-15(1)[t](c);

(d) employees of the State Board of Education who are licensed by the State Board of

Education;

(e) officers, faculty, and other employees of state institutions of higher education;

(f) employees in [any] a position that is [determined] specified by statute to be exempt
from this Subsection (2);

(g) employees in the Office of the Attorney General;

(h) department heads and other persons appointed by the governor [purswantto] under

statute;
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491

492

493

494 [] (1) exempt employees [oftheMedical-Educatron-Couneil] as provided under
495  Subsection 67-19-15(1)(1); [and]

496 [(D] (1) _employees of the Utah Schools for the Deaf and the Blind who are:

497 (1) educators as defined by Section 53A-25b-102 [who-areemployed-by the Utah
498  Schoots-forthe Peatand-the Btind:]; or

499 (ii) educational interpreters as classified by the department; and

500 (k) temporary employees under schedule TL or IN as provided under Subsections
501  67-19-15(1)(0) and (p).

502 (3) (a) The executive director shall prepare, maintain, and revise a position

503 classification plan for each employee position not exempted under Subsection (2) to provide
504  equal pay for equal work.

505 (b) Classification of positions shall be based upon similarity of duties performed and
506  responsibilities assumed, so that the same job requirements and the same salary range may be
507  applied equitably to each position in the same class.

508 (c) The executive director shall allocate or reallocate the position of each employee in
509  classified service to one of the classes in the classification plan.

510 (d) (i) The department shall conduct periodic studies and desk audits to provide that the
511  classification plan remains reasonably current and reflects the duties and responsibilities

512 assigned to and performed by employees.

513 (i1)) The executive director shall determine the schedule for studies and desk audits after
514  considering factors such as changes in duties and responsibilities of positions or agency

515  reorganizations.

516 (4) (a) With the approval of the governor, the executive director shall develop and

517  adopt pay plans for each position in classified service.

518 (b) The executive director shall design each pay plan to achieve, to the degree that

519  funds permit, comparability of state salary ranges to salary ranges used by private enterprise
520  and other public employment for similar work.

521 (c) The executive director shall adhere to the following in developing each pay plan:
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(i) Each pay plan shall consist of sufficient salary ranges to permit adequate salary
differential among the various classes of positions in the classification plan.

(i1) (A) The executive director shall assign each class of positions in the classification
plan to a salary range and shall set the width of the salary range to reflect the normal growth
and productivity potential of employees in that class.

(B) The width of the ranges need not be uniform for all classes of positions in the

plan[;t

(iii) (A) The executive director shall issue rules for the administration of pay plans.

(B) The rules may provide for exceptional performance increases and for a program of
incentive awards for cost-saving suggestions and other commendable acts of employees.

(C) The executive director shall issue rules providing for salary adjustments.

(iv) Merit [step] increases shall be granted, [if-funds-are-avattabte;] on a uniform and

consistent basis in accordance with appropriations made by the Legislature, to employees who

receive a rating of "successful" or higher in an annual evaluation of their productivity and
performance.

(v) By October 31 of each year, the executive director shall submit market
comparability adjustments to the director of the Governor's Office of Planning and Budget for
consideration to be included as part of the affected agency's base budgets.

(vi) By October 31 of each year, the executive director shall recommend a
compensation package to the governor.

(vil) (A) Adjustments shall incorporate the results of a total compensation market
survey of salary ranges and benefits of a reasonable cross section of comparable benchmark
positions in private and public employment in the state.

(B) The survey may also study comparable unusual positions requiring recruitment in
other states.

(C) The executive director may cooperate with other public and private employers in
conducting the survey.

(viii) (A) The executive director shall establish criteria to assure the adequacy and
accuracy of the survey and shall use methods and techniques similar to and consistent with
those used in private sector surveys.

(B) Except as provided under [Seetiont] Sections 67-19-12.1 and 67-19-12.3, the survey
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shall include a reasonable cross section of employers.

(C) The executive director may cooperate with or participate in any survey conducted
by other public and private employers.

(D) The executive director shall obtain information for the purpose of constructing the
survey from the Division of Workforce Information and Payment Services and shall include
employer name, number of persons employed by the employer, employer contact information
and job titles, county code, and salary if available.

(E) The department shall acquire and protect the needed records in compliance with the
provisions of Section 35A-4-312.

(ix) The establishing of a salary range is a nondelegable activity and is not appealable
under the grievance procedures of Sections 67-19-30 through 67-19-32, Title 67, Chapter 19a,
Grievance [and-Appeat] Procedures, or otherwise.

(x) The governor shall:

(A) consider salary adjustments recommended under Subsection (4)(c)(vi) in preparing
the executive budget and shall recommend the method of distributing the adjustments;

(B) submit compensation recommendations to the Legislature; and

(C) support the recommendation with schedules indicating the cost to individual
departments and the source of funds.

(x1) If funding is approved by the Legislature in a general appropriations act, the
adjustments take effect on the July 1 following the enactment.

(5) (a) The executive director shall regularly evaluate the total compensation program
of state employees in the classified service.

(b) The department shall determine if employee benefits are comparable to those
offered by other private and public employers using information from:

(1) the most recent edition of the Employee Benefits Survey Data conducted by the U.S.
Chamber of Commerce Research Center; or

(i) the most recent edition of a nationally recognized benefits survey.

(6) (a) The executive director shall submit proposals for a state employee
compensation plan to the governor by October 31 of each year, setting forth findings and
recommendations affecting employee compensation.

(b) The governor shall consider the executive director's proposals in preparing budget
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584  recommendations for the Legislature.
585 (c) The governor's budget proposals to the Legislature shall include a specific

586  recommendation on employee compensation.

587 Section 9. Section 67-19-12.2 is amended to read:
588 67-19-12.2. Education benefit plan for law enforcement and correctional officers.
589 (1) As used in this section, "law enforcement officer" has the same meaning as in

590  Section 53-13-103 and "correctional officer" has the same meaning as in Section 53-13-104.
591 (2) The executive director shall establish a plan authorizing any agency to implement
592  an educational compensation program for law enforcement officers and correctional officers
593  employed by that agency.

594 (3) The program shall provide that in order for a law enforcement officer or

595  correctional officer to qualify for education benefits for college or university education, the law
596  enforcement officer or correctional officer shall:

597 (a) provide a certified transcript of grades, demonstrating a grade point average of 3.0
598  or greater, from an accredited college or university; and

599 (b) have successfully completed the probationary employment period with the

600 employing agency.

601 (4) The program shall also provide that the agency may consider a law enforcement
602  officer or correctional officer to receive additional compensation as follows for higher

603  education degrees earned on or after April 30, 2001, in a subject area directly related to the law

604  enforcement officer's or correctional officer's employment with the agency:

605 (a) [twosteps] 5.5% for an associate's degree;

606 (b) [twosteps] 5.5% for a bachelor's degree; and

607 (c) [twosteps] 5.5% for a master's degree.

608 (5) Expenses incurred by an agency to provide additional compensation under this

609  section may be only from the agency's existing budget.

610 Section 10. Section 67-19-14 is amended to read:

611 67-19-14. Sick leave -- Definitions -- Unused sick days retirement programs --
612  Rulemaking.

613 (1) As used in [Sections67=19=14] this section through Section 67-19-14.4:

614 (a) "Continuing medical and life insurance benefits" means the state provided policy of
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medical insurance and the state provided portion of a policy of life insurance, each offered at
the same:

(1) benefit level and the same proportion of state/member participation in the total
premium costs as an active member as defined in Section 49-11-102; and

(i) coverage level for a member, two person, or family policy as provided to the
member at the time of retirement.

(b) "Converted sick leave" means leave that has been converted from unused sick leave
in accordance with Section 67-19-14.1 which may be used by an employee in the same manner
as:

(1) annual leave;

(i1) sick leave; or

(iii) unused accumulated sick leave after the employee's retirement for the purchase of
continuing medical and life insurance benefits under Sections 67-19-14.2, 67-19-14.3, and
67-19-14.4.

(2) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the

executive director shall make rules for the procedures to implement the provisions of [Sections
67=19-1#] this section through Section 67-19-14.4.

[t4] (3) The Division of Finance shall develop and maintain a system of accounting
for employee sick leave and converted sick leave as necessary to implement the provisions of
[Sections 67=19=14] this section through Section 67-19-14.4.

Section 11. Section 67-19-14.2 is amended to read:

67-19-14.2. Unused Sick Leave Retirement Option Program -- Creation -- Payout
upon eligibility for allowance -- Continuing medical and life insurance benefits after
retirement.

(1) (a) There is created the "Unused Sick Leave Retirement Option Program 1."

(b) An agency may offer the Unused Sick Leave Retirement Option Program I to an
employee who is eligible to receive a retirement allowance in accordance with Title 49, Utah

State Retirement and Insurance Benefit Act.
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(2) The Unused Sick Leave Retirement Option Program I provides that upon becoming
eligible to receive a retirement allowance an employee who was employed by the state prior to
January 1, 2006:

(a) receives a contribution under Subsection (3) for 25% of the employee's unused
accumulated sick leave accrued prior to January 1, 2006, at the employee's rate of pay at the
time of retirement;

(b) receives continuing medical and life insurance benefits until the earlier of:

(i) the date the employee reaches the age eligible for Medicare; or

(i1) up to the following number of years:

(A) five years if the employee retires during calendar year 2006;

(B) four years if the employee retires during calendar year 2007;

(C) three years if the employee retires during calendar year 2008;

(D) two years if the employee retires during calendar year 2009;

(E) one year if the employee retires during calendar year 2010; or

(F) zero years if the employee retires after calendar year 2010; and

(c) may purchase additional continuing medical and life insurance benefits in
accordance with Subsection (4).

(3) (a) Subject to federal requirements and limitations, the contribution under
Subsection (2)(a) shall be transferred directly to the employee's defined contribution plan
qualified under Section 401(k) of the Internal Revenue Code which is sponsored by the Utah
State Retirement Board.

(b) If the amount calculated under Subsection (2)(a) exceeds the federal contribution
limitations, the employee's unused accumulated sick leave hours representing the excess shall
be used for the purchase of continuing medical and life insurance benefits under Subsection
4).

(4) (a) An employee may purchase continuing medical and life insurance benefits, at
the rate of one month's coverage per policy for eight hours of unused sick leave remaining
after:

(i) the contribution of unused sick leave under Subsection (2)(a); and

(i1) an additional reduction, at the time of retirement, of unused sick leave hours as

follows:
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(A) 480 hours if the employee retires during calendar year 2006;

(B) 384 hours if the employee retires during calendar year 2007,

(C) 288 hours if the employee retires during calendar year 2008;

(D) 192 hours if the employee retires during calendar year 2009;

(E) 96 hours if the employee retires during calendar year 2010; or

(F) 0 hours if the employee retires after calendar year 2010.

(b) The medical coverage level for member, two person, or family coverage that is
provided to the member at the time of retirement is the maximum coverage level available to
the member under this program.

(c) The purchase of continuing medical and life insurance benefits at the rate provided
under Subsection (4)(a) may be used by the employee to extend coverage:

(i) beyond the number of years provided under Subsection (2) until the employee
reaches the age of eligibility for Medicare; or

(i1) if the employee has reached the age of eligibility for Medicare, continuing medical
benefits for the employee's spouse may be purchased until the employee's spouse reaches the
age of eligibility for Medicare.

(d) An employee and the employee's spouse who are or who later become eligible for
Medicare may purchase Medicare supplemental insurance at the rate of one month's coverage
for eight hours of the employee's unused sick leave per person.

(5) (a) The continuing medical and life insurance benefits received under Subsection

(2)(b) or purchased by an employee under Subsection (4):

(1) may not be suspended or deferred for future use; and

(i1) continues in effect until exhausted.

(b) An employer participating in the Program I benefits under this section may not

provide medical or life insurance benefits to a person who is:

(1) reemployeed after retirement; and

(i1) receiving benefits under this section.

Section 12. Section 67-19-15 is amended to read:
67-19-15. Career service -- Exempt positions -- Schedules for civil service
positions -- Coverage of career service provisions.

(1) Except as otherwise provided by law or by rules and regulations established for
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708  federally aided programs, the following positions are exempt from the career service provisions

709  of this chapter and are designated under the following schedules:

710 (a) Schedule AA includes the governor, members of the Legislature, and all other
711  elected state officers[;destgnated-as-ScheduleAA];

712 (b) Schedule AB includes appointed executives and board or commission executives
713  enumerated in Section 67-22-2[;andcommisstonersdestgnated-as-Schedule-AB]|;

714 (c) Schedule AC includes all employees and officers in;

715 (i) the office and at the residence of the governor[;destgnated-as-Schedute AC];

716 (i1) the Utah Science Technology and Research Initiative (USTAR);

717 (iii) the Public Lands Policy Coordinating Council;

718 (iv) the state Auditor's office; and

719 (v) the state Treasurer's office;

720 (d) Schedule AD includes employees who:

721 (1) are in a confidential relationship to an agency head or commissioner; and [who]
722 (i1) report directly to, and are supervised by, a department head, commissioner, or
723  deputy director of an agency or its equivalent[;destgnated-as-Schedute AD];

794 [tey—tmskittedemployeesimpositionsrequirinetittte-ormo-speciatized-ski

725

726

727

728  destgnated-as-ScheduleAT;]

729 [t2)] (e) Schedule AG includes employees in the Office of the Attorney General who

730  are under their own career service pay plan under Sections 67-5-7 through 67-5-13[;destgnated
731  asScheduleAG];

732 [th)] (f) Schedule AH includes:

733 (1) teaching staff of all state institutions[;metading]; and

734 (i1) employees of the Utah Schools for the Deaf and the Blind who are:

735 (A) educational interpreters as classified by the department; or

736 (B) educators as defined by Section 53A-25b-102 [who-areemployed by-the Utah
737 - 4 destonated-reSehedute—AH -

738
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739
740
741
742
743
744
745
746
747
748
749
750
751
752 [tm] (g) Schedule AN includes employees of the Legislature[;destgnated-as-Schedute
753  AN];

754 [toy] (h) Schedule AO includes employees of the judiciary[;destgnated-as-Schedute
755 AO];

756 [tpy] 1) Schedule AP includes all judges in the judiciary[;destgnated-as-ScheduteAP];
757 [€p] G) Schedule AQ includes:

758 (1) members of state and local boards and councils appointed by the governor and

759  governing bodies of agencies|[;].

760 (ii) other local officials serving in an ex officio capacity[;]; and

761 iii) officers, faculty, and other employees of state universities and other state

762  institutions of higher education[;destgnated-as-Schedule AQ];

763 [(1] (k) Schedule AR includes employees [whomakestatewtde poticy,destgnated-as
764  ScheduleAR:] in positions which involve responsibility:

765 (i) for determining policy;

766 (ii) for determining the way in which a policy is carried out; or

767 iii) of a type not appropriate for career service, as determined by the agency head with

768  the concurrence of the executive director;
769 [ts9] (_Schedule AS includes any other employee:
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(1) whose appointment is required by statute to be career service exempt[;destgnated-as
ScheduteAS];

(i1) whose agency is not subject to this chapter; or

(i11) whose agency has authority to make rules regarding the performance,

compensation, and bonuses for its employees;

[t] (m) Schedule AT includes employees of the Department of Technology Services,
designated as executive/professional positions by the executive director of the Department of
Technology Services with the concurrence of the executive director[;destgnated-as-Schedute
AT]; [and]

[tw)] (n) Schedule AU includes patients and inmates employed in state institutions|;
destgnated-as-Schedule AY-];

(0) Schedule IN includes employees who are:

(1) hired to work part time on an indefinite basis: and

(i1) considered to be temporary noncareer employees: and

(p)_Schedule TL includes employees who are:

(1) hired to work on a time-limited basis; and

(i1) considered to be temporary noncareer employees.

(2) The civil service shall consist of two schedules as follows:

(a) 1) Schedule A is the schedule consisting of positions [exemptedby] under
Subsection (1).

(i) Removal from any appointive position under Schedule A, unless otherwise
regulated by statute, is at the pleasure of the appointing officers without regard to tenure.

(b) Schedule B is the competitive career service schedule, consisting of all positions
filled through competitive selection procedures as defined by the executive director.

(3) (a) The executive director, after consultation with the heads of concerned executive
branch departments and agencies and with the approval of the governor, shall allocate positions
to the appropriate schedules under this section.

(b) Agency heads shall make requests and obtain approval from the executive director
before changing the schedule assignment and tenure rights of any position.

(c) Unless the executive director's decision is reversed by the governor, when the

executive director denies an agency's request, the executive director's decision is final.
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801 (4) (a) Compensation for employees of the Legislature shall be established by the

802  directors of the legislative offices in accordance with Section 36-12-7.

803 (b) Compensation for employees of the judiciary shall be established by the state court
804  administrator in accordance with Section 78A-2-107.

805 (c) Compensation for officers, faculty, and other employees of state universities and
806 institutions of higher education shall be established as provided in Title 53B, Chapters 1,

807  Governance, Powers, Rights, and Responsibilities, and 2, Institutions of Higher Education.
808 (d) Unless otherwise provided by law, compensation for all other Schedule A

809  employees shall be established by their appointing authorities, within ranges approved by, and
810 after consultation with the executive director of the Department of Human Resource

811  Management.

812
813
814

815 (5) An employee who is in a position designated schedule AC and who holds career

816  service status on June 30, 2010 shall retain the career service status if the employee:

817 (a)_remains in the position that the employee is in on June 30, 2010; and

818 (b) does not elect to convert to career service exempt status in accordance with a rule

819  made by the department.

820 Section 13. Section 67-19-15.6 is amended to read:
821 67-19-15.6. Longevity salary increases.

822 (1) Except for those employees [subjectto-the Executtve-andJudictal-Compensation
823  Commisstonror-Citizen'sSatary Commisstom;any| in schedule AB, IN, or TL as provided

824  under Section 67-19-135, an employee shall receive an increase in salary of 2.75% if that

825 employee:

826 (a) holds a position under Schedule A or B as [defiredn] provided under Section
827  67-19-15;

828 (b) has reached the [finatstepn] maximum of the salary range in the position

829  classification;

830 (c) has been employed with the state for eight years; and

831 (d) is rated eligible in job performance under guidelines established by the executive
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director.

(2) Any employee who meets the criteria [defimed-n] under Subsection (1) is entitled
to the same increase in salary for each additional three years of employment [sotong-as] if the
employee maintains the eligibility standards established by the department.

Section 14. Section 67-19-15.7 is amended to read:

67-19-15.7. Promotion -- Reclassification -- Market adjustment.

(1) (a) [Fachemployee-who] If an employee is promoted or [whose] the employee's

position is reclassified to [thenexthighersataryrange-shattbeptaced-atthe meritstepw

] a higher salary
range maximum, the agency shall place the employee within the new range of the position.

(b) [Fheemptoyee] An agency may not [beptaced] set an employee's salary:
(1) higher than the [highestmeritstep] maximum in the new salary range: and

(ii) lower than the minimum in the new salary range of the position.
(c) Except for an employee under Schedule IN or TL under Section 67-19-15, the

874
0

agency shall grant a salary increase of at least 5% to an employee who is promoted.

range:]

[(3tayTEach] (2) An agency shall adjust the salary range for an employee whose

salary range is approved by the Legislature for a [selectrvesatary] market comparability

adjustment consistent with Subsection 67-19-12(4)(c)[¢tviity](v) [shalt-be-adjustedto-the new
range]:

(a) at the beginning of the next fiscal year[:]; and

(b) [Emploveesshattbephced atthe-step-rahte-onthe-tew
appropriation—authorized] appropriations made by the Legislature.

[H<=a)] (3) Department-initiated revisions in the state classification system that result

ee] consistent with [the

in consolidation or reduction of class titles or broadening of pay ranges:
(a) may not be regarded as a reclassification of the position or promotion of the

employee[:]; and
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(b) are exempt from the provisions of Subsection (1).

Section 15. Section 67-19-16 is amended to read:

67-19-16. Appointments to Schedule B positions -- Examinations -- Hiring lists --
Probationary service -- Dismissal.

(1) Each appointment to a position under Schedule B shall be made from hiring lists of
applicants who have been selected by competitive procedures as defined by the executive
director.

(2) The executive director shall publicly announce information regarding career service
positions:

(a) for periods of time to be determined by the executive director; and

(b) in a manner designed to attract the highest number of qualified applicants.

(3) The executive director shall make rules establishing standards for the development,
approval, and implementation of examining instruments.

(4) Applicants for employment to Schedule B positions shall be eligible for
appointment based upon rules established by the executive director.

(5) (a) The agency head shall make appointments to fill vacancies from hiring lists for
probationary periods as defined by rule.

(b) The executive director shall make rules establishing probationary periods.

(6) A person serving a probationary period may not use the grievance procedures
provided in this chapter and in Title 67, Chapter 19a, Grievance [and-Appeal] Procedures, and
may be dismissed at any time by the appointing officer without hearing or appeal.

(7) Career service status shall be granted upon the successful completion of the
probationary period.

Section 16. Section 67-19-18 is amended to read:

67-19-18. Dismissals and demotions -- Grounds -- Disciplinary action --
Procedure -- Reductions in force.

(1) A career service employee may be dismissed or demoted:

(a) to advance the good of the public service; or

(b) for just causes, including inefficiency, incompetency, failure to maintain skills or

adequate performance levels, insubordination, disloyalty to the orders of a superior,
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misfeasance, malfeasance, or nonfeasance in office.

(2) An employee may not be dismissed because of race, sex, age, disability, national
origin, religion, political affiliation, or other nonmerit factor including the exercise of rights
under this chapter.

(3) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
executive director shall establish rules governing the procedural and documentary requirements
of disciplinary dismissals and demotions.

(4) If an agency head finds that a career service employee is charged with aggravated
misconduct or that retention of a career service employee would endanger the peace and safety
of others or pose a grave threat to the public interest, the employee may be suspended pending
the administrative appeal to the department head as provided in Subsection (5).

(5) (a) A career service employee may not be demoted or dismissed unless the
department head or designated representative has complied with this subsection.

(b) The department head or designated representative notifies the employee in writing
of the reasons for the dismissal or demotion.

(c) The employee has no less than five working days to reply and have the reply
considered by the department head.

(d) The employee has an opportunity to be heard by the department head or designated
representative.

(e) Following the hearing, the employee may be dismissed or demoted if the
department head finds adequate cause or reason.

(6) (a) Reductions in force required by inadequate funds, change of workload, or lack
of work are governed by retention points established by the executive director.

(b) Under those circumstances:

(1) The agency head shall designate the category of work to be eliminated, subject to
review by the executive director.

(i) Temporary and probationary employees shall be separated before any career service
employee.

(ii1) (A) [€areerservice] When more than one career service employee is affected, the

employees shall be separated in the order of their retention points, the employee with the

lowest points to be discharged first.
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(B) Retention points for each career service employee shall be computed according to
rules established by the executive director, allowing appropriate consideration for proficiency
and seniority in state government, including any active duty military service fulfilled
subsequent to original state appointment.

(c) 1) A career service employee who is separated in a reduction in force under this
section shall be given preferential consideration when applying for a career service position.

(i) Preferential consideration under Subsection (6)(c)(i) applies only until the former
career service employee accepts a career service position.

(iii)) The executive director shall make rules in accordance with Title 63G, Chapter 3,
Utah Administrative Rulemaking Act, concerning the manner of granting preferential
consideration under Subsection (6)(c)(i).

(d) (i) An employee separated due to a reduction in force may appeal to the department
head for an administrative review.

(i) The notice of appeal must be submitted within 20 working days after the
employee's receipt of written notification of separation.

(iii) The employee may appeal the decision of the department head according to the

grievance and appeals procedure of this [act] chapter and Chapter 19a, Grievance Procedures.

Section 17. Section 67-19-30 is amended to read:

67-19-30. Grievance resolution -- Jurisdiction.

(1) Employees shall comply with the procedural and jurisdictional requirements of this
section, Title 63G, Chapter 4, Administrative Procedures Act, and Title 67, Chapter 19a,
Grievance [and-Appeat] Procedures, in seeking resolution of grievances.

(2) All grievances based upon a claim or charge of injustice or oppression, including
dismissal from employment, resulting from an act, occurrence, commission, or condition shall
be governed by Title 67, Chapter 19a, Grievance [and-Appeat] Procedures, and Title 63G,
Chapter 4, Administrative Procedures Act.

(3) All grievances involving classification shall be governed by Section 67-19-31 and
are designated as informal adjudicative proceedings as defined by Title 63G, Chapter 4,
Administrative Procedures Act.

(4) All grievances by applicants for positions in state government involving an alleged

discriminatory or prohibited employment practice shall be governed by Section 67-19-32 and
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956  Title 63G, Chapter 4, Administrative Procedures Act.

957 (5) A "grievance" under this chapter is a request for agency action for purposes of Title
958  63G, Chapter 4, Administrative Procedures Act.

959 Section 18. Section 67-19a-101 is amended to read:

960 CHAPTER 19a. GRIEVANCE PROCEDURES

961 67-19a-101. Definitions.

962 As used in this chapter:

963 (1) "Administrator" means the person [employedbythe board-toasststmradmmtstering

964  personnetpotictes] appointed under Section 67-19a-201 to head the Career Service Review
965  Office.
966

967 [3] (2) "Career service employee" means a person employed in career service as
968  defined in Section 67-19-3.
969 [t45] (3) "Employer" means the state of Utah and all supervisory personnel vested with

970  the authority to implement and administer the policies of [the-department] an agency.
971 [5] (4) "Grievance" means:
972 (a) a complaint by a career service employee concerning any matter touching upon the

973  relationship between the employee and [his] the employer; and

974 (b) any dispute between a career service employee and [his] the employer.

975 (5) "Office" means the Career Service Review Office created under Section

976  67-19a-201.

977 (6) "Supervisor" means the person;

978 (a) to whom an employee reports [and]; or

979 (b) who assigns and oversees [the] an employee's work.

980 Section 19. Section 67-19a-101.5 is enacted to read:

981 67-19a-101.5. Transition

982 (1) The board that is repealed by this bill on July 1, 2010 shall:

983 (a) continue to exist until June 30, 2011, with the same membership, duties, and

984  procedures only for the purpose of addressing a grievance submitted to the employee's

985 supervisor on or before June 30, 2010; and

986 (b) shall apply the law in effect on June 30, 2010 to a grievance described in
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Subsection (1)(a).

(2) The amendments to Title 67, Chapter 19a, Grievance Procedures made by this bill

apply only to a grievance submitted to the employee's supervisor on or after July 1, 2010.

Section 20. Section 67-19a-201 is amended to read:
Part 2. Career Service Review Office
67-19a-201. Career Service Review Office created -- Appointment of an
administrator -- Reporting -- Qualifications.
(1) There is created a Career Service Review [Board] Office.
(2) (a) The governor shall appoint [frve-members-to-the board nomore-thanthreeof
whteh-are-members-of the-samepotitical-party], with the consent of the Senate, an

administrator of the office.

career-service-workforee:]
(b) The administrator shall have demonstrated an ability to administer personnel
policies in performing the duties specified in this chapter.
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Section 21. Section 67-19a-202 is repealed and reenacted to read:

67-19a-202. Powers -- Scope of Authority.

(1) (a) The office shall serve as the final administrative body to review a grievance

from a career service employee and agency of decision regarding:

(1) _a dismissal;

(i1) a demotion;
(iii) a suspension H=¥ [withoutpay] ¢=H :
(iv) areduction in force;

(v) a dispute concerning abandonment of position;

(vi) a wage grievance if an emplovee is not placed within the salary range of the

employee's current position;

(vil) a violation of a rule adopted Title 67, Chapter 19, Utah State Personnel

Management Act; or

(viii) equitable administration of the following benefits:
(A) medicare;

(B) social security;

(C) unemployment insurance;

(D) worker's compensation insurance;

(E) long term disability insurance;

(F) medical insurance;

(G) dental insurance;

(H) post-retirement health insurance;

(I)_post-retirement life insurance;
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(J) life insurance:

(K) defined contribution retirement;

(L) defined benefit retirement:; and

(M) a leave benefit.

(b) The office may not review or take action on:

(1) _a personnel matter not listed in Subsection (1)(a); or

(i1) a grievance that alleges:

(A) discrimination;

(B) retaliation; or

(C) (D) aviolation of a state or federal law; and

(I)_enforcement by the office of the state or federal law is preempted; or

(iii) an allegation described in Subsection (1)(b)(i1) that is the basis of:

(A) arequest for agency action filed with the Division of Antidiscrimination and Labor
in accordance with Title 34A, Chapter 5, Utah Antidiscrimination Act;

(B) a charge filed with Equal Employment Opportunity Commission; or

(C) an action in district court or a United States District Court.

(2) The time limits established in this chapter supersede the procedural time limits

established in Title 63G, Chapter 4, Administrative Procedures Act.
Section 22. Section 67-19a-203 is amended to read:

67-19a-203. Rulemaking authority.

[Theboard] (1) In accordance with Title 63G, Chapter 3, Utah Administrative

Rulemaking Act, the administrator may make rules governing:
[tD] (a) definitions of terms, phrases, and words used in the grievance process

established by this chapter;

[2)] (b) what matters constitute excusable neglect for purposes of the waiver of time
limits established by this chapter;

[37] (c) the application for and service of subpoenas, the service and filing of
pleadings, and the issuance of rulings, orders, determinations, summary judgments, transcripts,
and other legal documents necessary in grievance proceedings;

[tH] (d) the use, calling, attendance, participation, and fees of witnesses in grievance

proceedings;
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1080 [€5)] (e) continuances of grievance proceedings;

1081 [¢6Y] (f) procedures in [jurtsdictiomat-and-evidentiary] hearings, unless governed by
1082  Title 63G, Chapter 4, Administrative Procedures Act;

1083 [(P] (g) the presence of media representatives at grievance proceedings; [and]
1084 [€8)] (h) procedures for sealing files or making data pertaining to a grievance

1085  unavailable to the public[:]; and

1086 (i) motions that will assist the parties in meeting the 150 day time limit.
1087 (2) The rule made under Subsection (1)(i) shall:
1088 a) prohibit a party from filing a dispositive motion under Utah Rules of Civil

1089  Procedure, Rule 12(b)(6) or Rule 56 before an evidentiary hearing; and

1090 (b) authorize a party to file a motion before an evidentiary hearing to:

1091 (i) dismiss for lack of authority to review the grievance under Utah Rules of Civil
1092  Procedure, Rule 12(b)(1) or Rule 12(b)(2); or

1093 (ii) limit the introduction of evidence.

1094 Section 23. Section 67-19a-204 is amended to read:

1095 67-19a-204. Administrator -- Powers.

1096

1097

1098 (1) In conjunction with any inquiry, investigation, hearing, or other proceeding, the
1099  administrator may:

1100 (a) administer an oath;

1101 (b) certify an official act;

1102 (c) subpoena a witness, document, and other evidence:; and

1103 (d) grant a continuance as provided by rule.

1104 (2) (a) The administrator may:

1105 (1) assign qualified, impartial hearing officers on a per case basis to adjudicate matters
1106  under the [jurtsdiction] authority of the [board] office;

1107 (i) subpoena witnesses, documents, and other evidence in conjunction with any

1108  inquiry, investigation, hearing, or other proceeding; and
1109 (ii1)) upon motion made by a party or person to whom the subpoena is directed and

1110  upon notice to the party who issued the subpoena, quash or modify the subpoena if it is
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unreasonable, requires an excessive number of witnesses, or requests evidence not relevant to
any matter in issue.

(b) In selecting and assigning hearing officers under authority of this section, the
administrator shall appoint hearing officers that have demonstrated by education, training, and
experience the ability to adjudicate and resolve personnel administration disputes by applying
employee relations principles within a large, public work force.

Section 24. Section 67-19a-301 is amended to read:

Part 3. Grievance Procedures

67-19a-301. Charges submissible under grievance procedure.

(1) This grievance procedure may only be used by career service employees who are
not:

(a) public applicants for a position with the state's work force;

(b) public employees of the state's political subdivisions;

(c) public employees covered by other grievance procedures; or

(d) employees of state institutions of higher education.

(2) (a) Whenever a question or dispute exists as to whether an employee is qualified to
use this grievance procedure, the administrator shall resolve the question or dispute.

(b) The administrator's decision under Subsection (2)(a) is reviewable only by the

Court of Appeals.

(3) Any career service employee may submit a grievance based upon a claim or charge
of injustice or oppression, including dismissal from employment, resulting from an act,
occurrence, omission, or condition for solution through the grievance procedures set forth in

this chapter.

Section 25. Section 67-19a-302 is amended to read:
67-19a-302. Levels of procedure.

(1) A career service employee may grieve [ rons;-dism ; TOmS;

Subsection 67-19a-202(1)(a) to all levels of the grievance procedure described in Section
67-19a-402.
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(2) (a) A career service employee may grieve all other matters only to the level of [his]
the department head.
(b) The decision of the department head on a matter under Subsection (2)(a) is final

and [unappeatable-to-the-board] may not be advanced to the office.
Section 26. Section 67-19a-303 is amended to read:

67-19a-303. Employees' rights in grievance procedure.

(1) For the purpose of [processing] submitting and advancing a grievance, a career
service employee may:

(a) obtain assistance by a representative of the employee's choice to act as an advocate
at any level of the grievance procedure;

(b) request a reasonable amount of time during work hours to confer with the
representative and prepare the grievance; and

(c) call other employees as witnesses at a grievance hearing.

(2) The state shall allow employees to attend and testify at the grievance hearing as
witnesses if the employee has given reasonable advance notice to the employee's immediate
supervisor.

(3) No person may take any reprisals against any career service employee for use of
grievance procedures specified in this chapter.

(4) (a) The employing agency of an employee who files a grievance may not place
grievance forms, grievance materials, correspondence about the grievance, agency and
department replies to the grievance, or other documents relating to the grievance in the
employee's personnel file.

(b) The employing agency of an employee who files a grievance may place records of
disciplinary action in the employee's personnel file.

(c) If any disciplinary action against an employee is rescinded through the grievance
procedures established in this chapter, the agency and the Department of Human Resource
Management shall remove the record of the disciplinary action from the employee's agency
personnel file and central personnel file.

(d) An agency may maintain a separate grievance file relating to an employee's
grievance, but shall discard the file after three years.

Section 27. Section 67-19a-401 is amended to read:
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67-19a-401. Time limits for submission and advancement of grievance by

aggrieved employee -- Voluntary termination of employment -- Group grievances.

(1) Subject to the [standingrequirements—contained-m] provisions of Part 3, Grievance

Procedures, and the restrictions contained in this [part] Part 4, Procedural Steps to Be Followed

by Aggrieved Employee, a career service employee may have a grievance addressed by

following the procedures specified in this part.
(2) The employee and the person to whom the grievance is directed may agree in

writing to waive or extend grievance steps [2;3;or4] specified under Subsection

67-19a-402(1), (2), or (3) or the time limits specified for those grievance steps, as outlined in
Section 67-19a-402.
(3) Any writing made [pursuantto] under Subsection (2) [must] shall be submitted to

the administrator.
(4) [tz
byrute;1f] Except as provided under Subsection (6), if the employee fails to [process] advance

the grievance to the next procedural step within the time limits established in this part[;he-has
watvedhis]:

(a) the employee waives the right to [process] advance the grievance or to obtain

judicial review of the grievance[-]; and

(b) the grievance is considered to be settled based on the decision made at the last

procedural step.
(5) (a) [Bntesstheemployeemeets-therequ

byrute;an] An employee may submit a grievance for review under this chapter only if the
employee submits the grievance:

(i) within 20 working days after the event giving rise to the grievance; or

(i) within 20 working days after the employee has knowledge of the event giving rise
to the grievance.

(b) Notwithstanding Subsection (5)(a), an employee may not submit a grievance more

than one year after the event giving rise to the grievance.
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(6) The provisions of Subsections (4) and (5)(a) do not apply if the employee meets the

requirements for excusable neglect established by rule.

[t6)] (7) A person who has voluntarily terminated [hts] the person's employment with
the state may not submit a grievance after [he] the person has terminated [his] the employment.
(] (8) (a) [When] If several employees allege the same grievance, [they] the
employees may submit a group grievance by following the procedures and requirements of this

chapter.

(b) In submitting a group grievance, each aggrieved employee shall sign the
[comptamnt] grievance.

(¢c) The administrator [and-board] may not treat a group grievance as a class action, but
may select one aggrieved employee's grievance and address that grievance as a test case.

Section 28. Section 67-19a-402 is amended to read:

67-19a-402. Procedural steps to be followed by aggrieved employee.

(1) (a) A career service employee who [belteveshe-hasagrievance shaltattemptto
resotve-thegrievance-through-discusstonrwith-his] has a grievance shall submit the grievance in
writing to:

(i) the employee's supervisor; and

(i1) the administrator.

(b) Within five working days after [the-employeediscusses-thegrrevance-with-him]

receiving a written grievance, the employee's supervisor may issue a [verbat] written decision

on the grievance.
(2) (@) If [the-grievance

submisston;| the employee's supervisor fails to respond to the grievance within five working
days or if the aggrieved employee is dissatisfied with the supervisor's [verbat] written decision,

the employee may [resabmit] advance the written grievance [mrwriting] to [htstmmedtate
supervisor-withinfrve] the employee's agency or division director within 10 working days after

the expiration of the period for response or receipt of the written decision, whichever is first.

(b) Within five working days after receiving the written grievance, the employee's

[writtenrgrievance tsstbmitted;theemployee'ssupervisor-shalt] agency or division director

may issue a written response to the grievance stating [hts] the decision and the reasons for the

decision.
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(5] 3) (a) If [the-writtengrievancesubmittedto] the employee's agency or division

director [remams-unmanswered-for| fails to respond to the grievance within five working days

after its submission, or if the aggrieved employee is dissatisfied with the agency or division

director's written decision [tssued], the employee may [submtt] advance the written grievance
[trwritmgtohis] to the employee's department head within 10 working days after the

expiration of the period for decision or receipt of the written decision, whichever is first.

(b) Within 10 working days after the employee's written grievance is submitted, the
department head [shalt] may issue a written response to the grievance stating [hts] the decision
and the reasons for the decision.

(c) The decision of the department head is final in all matters except those matters that

the [board] office may review under the authority of Part 3, Grievance Procedures.

[5)] (4) If the written grievance submitted to the employee's department head meets
the subject matter requirements of Section [67=19a=362] 67-192a-202 and if the [grievance
remainsunanswered-for| the employee's department head fails to respond to the grievance

within 10 working days after [tts] submission, or if the aggrieved employee is dissatisfied with

the department head's written decision [tssted], the employee may [submit] advance the written

grievance [mrwriting] to the administrator within 10 working days after the expiration of the
period for decision or receipt of the written decision, whichever is first.

Section 29. Section 67-19a-403 is amended to read:

67-19a-403. Advancement of grievance to administrator -- Initial hearing.

(1) At any time after a career service employee submits a written grievance to the
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1266  administrator under [the-authorityof-Sectron67-19a=402] Subsection 67-19a-402(4), the

1267  administrator may attempt to settle the grievance informally by conference, conciliation, and

1268  persuasion with the employee and the agency.

1269 (2) (a) When an employee [submtts] advances a grievance to the administrator under

1270  [theauthority of Sectronr67=19a=402] Subsection 67-19a-402(4), the administrator shall
1271  initially determine:

1272 (i) whether [ernot] the employee is a career service employee and is entitled to use the

1273  grievance system,;

1274 (i1) whether [ernottheboard] the office has [jurisdretionrover] authority to review the
1275  grievance; and

1276 (iii)) whether [ornot] the employee has been directly harmed|[;and].

1277 [Grv)—thetssuestobeheard:]

1278 (b) In order to make the determinations required by Subsection (2)(a), the administrator
1279  may:

1280 (i) hold [ajurtsdictional] an initial hearing, where the parties may present oral

1281 arguments, written arguments, or both; or

1282 (i1) conduct an administrative review of the file.

1283 (3) (a) If the administrator holds [ajurtsdictronat| an initial hearing, [he] the

1284  administrator shall issue [hts] a written decision within 15 days after the hearing is adjourned.
1285 (b) If the administrator chooses to conduct an administrative review of the file, [he] the
1286  administrator shall issue [hts] the written decision within 15 days after [he] the administrator

1287  receives the grievance.

1288 Section 30. Section 67-19a-404 is amended to read:

1289 67-19a-404. Evidentiary hearing.

1290 (1) If the administrator determines that the [grievancemeets-thejurtsdictronat

1291  requirementsof Part3;he] office has authority to review the grievance, the administrator shall:
1292 [(D] (a) appoint a hearing officer to adjudicate the [comptamnt] grievance; and

1293 [2)] (b) set a date for the evidentiary hearing that is either:

1294 [ta)] (1) not later than 30 days after the date the administrator [tssues-htsdectston-that

1295  theboard] determines that the office has [jurtsdtetionrover] authority to review the grievance;
1296  or
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[(b)] (ii) at a date:
(A) agreed upon by the parties and the administrator; and

(B) not greater than 150 days after the date the administrator determines that the office

has authority to review over the grievance.

(2) After the date for the evidentiary hearing has been set, the administrator or assigned
hearing officer may grant each party one extension of reasonable length for extraordinary
circumstances as determined by the administrator or assigned hearing officer.

(3) Notwithstanding Section 63G-4-205, and in order to accommodate the 150 day
time limit, the administrator may only allow a motion for discovery for production of

documents, records, and things under Utah Rules of Civil Procedure, Rule 34.
Section 31. Section 67-19a-406 is amended to read:

67-19a-406. Procedural steps to be followed by aggrieved employee -- Hearing
before hearing officer -- Evidentiary and procedural rules.

(1) (a) The administrator shall employ a certified court reporter to record the hearing
and prepare an official transcript of the hearing.

(b) The official transcript of the proceedings and all exhibits, briefs, motions, and

pleadings received by the hearing officer are the official record of the proceeding.

(2) (a) The agency has the burden of proof in all grievances [restltingfromdsmissats;

Te er-grievances:|
[te)] (b) The [party-with-the-burdenof proof]| agency must prove [their] the agency's

case by substantial evidence.

[ CTMproycc1nas

(3) (a) The hearing officer shall issue a written decision within 20 working days after
the hearing is adjourned.

(b) If the hearing officer does not issue a decision within 20 working days, the agency
that is a party to the grievance is not liable for any claimed back wages or benefits after the date
the decision is due.

(4) The hearing officer may:

(a) not award [attorneys'] attorney fees or costs to either party;

(b) close a hearing by complying with the procedures and requirements of Title 52,
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Chapter 4, Open and Public Meetings Act;

(c) seal the file and the evidence produced at the hearing if the evidence raises

questions about an employee's character, professional competence, or physical or mental
health;

(d) grant continuances according to [board] rule; and

6719a=361]
(e) decide a motion, an issue regarding discovery, or another issue in accordance with

this chapter.
Section 32. Repealer.

This bill repeals:

Section 67-19a-407, Appeal to Career Service Review Board.

Section 67-19a-408, Career Service Review Board hearing -- Evidentiary and
procedural rules.

Section 33. Effective date.

This bill takes effect on July 1, 2010.

Section 34. Revisor instructions.

It is the intent of the Legislature that, in preparing the Utah Code database for

publication, the Office of Legislative Research and General Counsel shall replace the reference

in Section 67-19a-101.5 from "this bill" to the bill's designated chapter number in the Laws of
Utah.

Section 35. Coordinating H.B. 140 with H.B. 27 -- Superseding and substantive
amendments.

If this H.B. 140 and H.B. 27, Per Diem and Travel Expense Modifications, both pass, it
is the intent of the Legislature that the amendments to Section 67-19a-201 in this H.B. 140

supersede the amendments to Section 67-19a-201 in H.B. 27, when the Office of Legislative

Research and General Counsel prepares the Utah Code database for publication.
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State of Utah

State Impact

Enactment of this bill will result in savings to the state sick leave program and reduced legal costs for
Career Service Review. However there is insufficient data to make a reliable estimate.

Individual, Business and/or Local Impact

Enactment of this bill likely will not result in direct, measurable costs and/or benefits for individuals,
businesses, or local governments.
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