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AMENDMENTS TO INSURANCE

2018 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: James A. Dunnigan

Senate Sponsor:

LONG TITLE
General Description:

This bill amends provisions of the Insurance Code and provisions of the Utah
Administrative Services Code relating to insurance.

Highlighted Provisions:

This bill:

» defines terms;

» adds provisions a warrantor is required to disclose in a vehicle protection product
warranty;

» repeals the requirement that the fixed amount of reimbursement under a vehicle
protection product warranty is uniform for all warranty holders of the same vehicle
protection product warranty;

» enacts and consolidates provisions related to an offer of qualified health insurance
coverage that certain contractors and subcontractors are required to obtain and
maintain;

» amends the threshold at which certain contractors and subcontractors become
subject to certain health care-related requirements; and

» makes technical and conforming changes.

Money Appropriated in this Bill:

None

Other Special Clauses:
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None
Utah Code Sections Affected:
AMENDS:
31A-6a-101, as last amended by Laws of Utah 2017, Chapter 27
31A-6a-104, as last amended by Laws of Utah 2016, Chapter 138
31A-6a-105, as last amended by Laws of Utah 2015, Chapter 244
63A-5-205, as last amended by Laws of Utah 2016, Chapters 20 and 355
ENACTS:
63A-5-205.5, Utah Code Annotated 1953
REPEALS AND REENACTS:
31A-6a-111, as enacted by Laws of Utah 2015, Chapter 244

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 31A-6a-101 is amended to read:
31A-6a-101. Definitions.

As used in this chapter:

(1) (a) "Incidental cost" means a cost, incurred by a warranty holder in relation to a

vehicle protection product warranty, that is in addition to the cost of purchasing the warranty.

(b) "Incidental cost" includes an insurance policy deductible, a rental vehicle charge,

the difference between the actual value of the stolen vehicle at the time of theft and the cost of

a replacement vehicle, sales tax, a registration fee, a transaction fee, a mechanical inspection

fee, or damage a theft causes to a vehicle.

[(D] (2) "Mechanical breakdown insurance" means a policy, contract, or agreement
issued by an insurance company that has complied with either Chapter 5, Domestic Stock and
Mutual Insurance Corporations, or Chapter 14, Foreign Insurers, that undertakes to perform or
provide repair or replacement service on goods or property, or indemnification for repair or
replacement service, for the operational or structural failure of the goods or property due to a
defect in materials, workmanship, or normal wear and tear.

[2)] (3) "Nonmanufacturers' parts" means replacement parts not made for or by the
original manufacturer of the goods commonly referred to as "after market parts."

[(3] (4) (a) "Road hazard" means a hazard that is encountered while driving a motor
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vehicle.

(b) "Road hazard" includes potholes, rocks, wood debris, metal parts, glass, plastic,
curbs, or composite scraps.

[H] (5) (a) "Service contract" means a contract or agreement to perform or reimburse
for the repair or maintenance of goods or property, for their operational or structural failure due
to a defect in materials, workmanship, normal wear and tear, power surge or interruption, or
accidental damage from handling, with or without additional provision for incidental payment
of indemnity under limited circumstances, including towing, providing a rental car, providing
emergency road service, and covering food spoilage.

(b) "Service contract" does not include:

(1) mechanical breakdown insurance; or

(i1) a prepaid contract of limited duration that provides for scheduled maintenance
only, regardless of whether the contract is executed before, on, or after May 9, 2017.

(c) "Service contract" includes any contract or agreement to perform or reimburse the
service contract holder for any one or more of the following services:

(1) the repair or replacement of tires, wheels, or both on a motor vehicle damaged as a
result of coming into contact with a road hazard,;

(i1) the removal of dents, dings, or creases on a motor vehicle that can be repaired using
the process of paintless dent removal without affecting the existing paint finish and without
replacing vehicle body panels, sanding, bonding, or painting;

(ii1) the repair of chips or cracks in or the replacement of a motor vehicle windshield as
a result of damage caused by a road hazard, that is primary to the coverage offered by the motor
vehicle owner's motor vehicle insurance policy; or

(iv) the replacement of a motor vehicle key or key-fob if the key or key-fob becomes
inoperable, lost, or stolen, except that the replacement of lost or stolen property is limited to
only the replacement of a lost or stolen motor vehicle key or key-fob.

[€5] (6) "Service contract holder" or "contract holder" means a person who purchases a
service contract.

[€67] (7) "Service contract provider" means a person who issues, makes, provides,
administers, sells or offers to sell a service contract, or who is contractually obligated to

provide service under a service contract.
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[€AH] (8) "Service contract reimbursement policy" or "reimbursement insurance policy"
means a policy of insurance providing coverage for all obligations and liabilities incurred by
the service contract provider or warrantor under the terms of the service contract or vehicle
protection product warranty issued by the provider or warrantor.

[€8)] (9) (a) "Vehicle protection product" means a device or system that is:

(1) installed on or applied to a motor vehicle; and

(i1) designed to:

(A) prevent the theft of the vehicle[:]; or

(B) if the vehicle is stolen, aid in the recovery of the vehicle.

(b) "Vehicle protection product" includes:

(i) avehicle protection product warranty;

(i1) an alarm system;

(ii1) a body part marking product;

(iv) a steering lock;

(v) awindow etch product;

(vi) a pedal and ignition lock;

(vii) a fuel and ignition kill switch; and

(viii) an electronic, radio, or satellite tracking device.

[(9] (10) "Vehicle protection product warranty" means a written agreement by a
warrantor that provides that if the vehicle protection product fails to prevent the theft of the

motor vehicle, [that] or aid in the recovery of the motor vehicle within a time period specified

in the warranty, not exceeding 30 days after the day on which the motor vehicle is reported

stolen, the warrantor will reimburse the warranty holder [underthe-warranty imafixed-amount]
for incidental costs specified in the warranty, not [toexeeed-$5;600] exceeding $5,000, or in a

specified fixed amount not exceeding $5,000.

[(15)] (11) "Warrantor" means a person who is contractually obligated to the warranty
holder under the terms of a vehicle protection product warranty.

[(HD] (12) "Warranty holder" means the person who purchases a vehicle protection
product, any authorized transferee or assignee of the purchaser, or any other person legally
assuming the purchaser's rights under the vehicle protection product warranty.

Section 2. Section 31A-6a-104 is amended to read:
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31A-6a-104. Required disclosures.

(1) A [servicecontract] reimbursement insurance policy insuring a service contract or a
vehicle protection product warranty that is issued, sold, or offered for sale in this state shall
conspicuously state that, upon failure of the service contract provider or warrantor to perform
under the contract, the issuer of the policy shall:

(a) pay on behalf of the service contract provider or warrantor any sums the service
contract provider or warrantor is legally obligated to pay according to the service contract
provider's or warrantor's contractual obligations under the service contract or a vehicle
protection product warranty issued or sold by the service contract provider or warrantor; or

(b) provide the service which the service contract provider is legally obligated to
perform, according to the service contract provider's contractual obligations under the service
contract issued or sold by the service contract provider.

(2) (a) A service contract may not be issued, sold, or offered for sale in this state unless
the service contract contains the following statements in substantially the following form:

(1) "Obligations of the provider under this service contract are guaranteed under a
service contract reimbursement insurance policy. Should the provider fail to pay or provide
service on any claim within 60 days after proof of loss has been filed, the contract holder is
entitled to make a claim directly against the Insurance Company."; [and]

(i1) "This service contract or warranty is subject to limited regulation by the Utah
Insurance Department. To file a complaint, contact the Utah Insurance Department."; and

(ii1) A service contract or reimbursement insurance policy may not be issued, sold, or
offered for sale in this state unless the contract contains a statement in substantially the
following form, "Coverage afforded under this contract is not guaranteed by the Property and
Casualty Guaranty Association."

(b) A vehicle protection product warranty may not be issued, sold, or offered for sale in
this state unless the vehicle protection product warranty contains the following statements in
substantially the following form:

(1) "Obligations of the warrantor under this vehicle protection product warranty are
guaranteed under a reimbursement insurance policy. Should the warrantor fail to pay on any
claim within 60 days after proof of loss has been filed, the warranty holder is entitled to make a

claim directly against the Insurance Company."; [and]
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(i1) "This vehicle protection product warranty is subject to limited regulation by the
Utah Insurance Department. To file a complaint, contact the Utah Insurance Department."; and

(ii1) "The warrantor under this vehicle protection product warranty will reimburse the

warranty holder as specified in the warranty:

(A) upon the theft of the vehicle; or

(B) if the stolen vehicle is not recovered within a time period specified in the warranty

following the theft of the vehicle, not to exceed 30 days after the day on which the vehicle is

reported stolen, at the end of the time period specified in the warranty."

(c) A vehicle protection product warranty, or reimbursement insurance policy, may not
be issued, sold, or offered for sale in this state unless the warranty contains a statement in
substantially the following form, "Coverage afforded under this warranty is not guaranteed by
the Property and Casualty Guaranty Association."

(3) A service contract and a vehicle protection product warranty shall:

(a) conspicuously state the name, address, and a toll free claims service telephone
number of the reimbursement insurer;

(b) (1) identify the service contract provider, the seller, and the service contract holder;
or

(i1) identify the warrantor, the seller, and the warranty holder;

(c) conspicuously state the total purchase price and the terms under which the service
contract or warranty is to be paid;

(d) conspicuously state the existence of any deductible amount;

(e) specify the merchandise, service to be provided, and any limitation, exception, or
exclusion;

(f) state a term, restriction, or condition governing the transferability of the service
contract or warranty; and

(g) state a term, restriction, or condition that governs cancellation of the service
contract as provided in Sections 31A-21-303 through 31A-21-305 by either the contract holder
or service contract provider.

(4) If prior approval of repair work is required, a service contract shall conspicuously
state the procedure for obtaining prior approval and for making a claim, including:

(a) atoll free telephone number for claim service; and
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(b) a procedure for obtaining reimbursement for emergency repairs performed outside
of normal business hours.

(5) A preexisting condition clause in a service contract shall specifically state which
preexisting condition is excluded from coverage.

(6) (a) Except as provided in Subsection (6)(c), a service contract shall state the
conditions upon which the use of a nonmanufacturers' part is allowed.

(b) A condition described in Subsection (6)(a) shall comply with applicable state and
federal laws.

(c) This Subsection (6) does not apply to a home warranty contract.

(7) This section applies to a vehicle protection product warranty, except for the
requirements of Subsections (3)(d) and (g), (4), (5), and (6). The department may make rules
in accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, to implement
the application of this section to a vehicle protection product warranty.

(8) (a) As used in this Subsection (8), "conspicuous statement" means a disclosure that:

(1) appears in all-caps, bold, and 14-point font; and

(11) provides a space to be initialed by the consumer:

(A) immediately below the printed disclosure; and

(B) before the consumer purchases the vehicle protection product.

[€8)] (b) A vehicle protection product warranty shall contain a conspicuous statement
in substantially the following form: "Purchase of this product is optional and is not required in
order to finance, lease, or purchase a motor vehicle."

(9) If a vehicle protection product warranty states that the warrantor will reimburse the

warranty holder for incidental costs, the vehicle protection product warranty shall state how

incidental costs paid under the warranty are calculated.

(10) If a vehicle protection product warranty states that the warrantor will reimburse

the warranty holder in a fixed amount, the vehicle protection product warranty shall state the

fixed amount.
Section 3. Section 31A-6a-105 is amended to read:
31A-6a-105. Prohibited acts.
(1) Except as provided in Subsection 31A-6a-104(2), a service contract provider or

warrantor may not use in [ts] the service contract provider or warrantor's name, a contract, or
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literature:
(a) any of the following words:
(1) "insurance";
(i1) "casualty";
(ii1) "surety";
(iv) "mutual"; or
(v) another word descriptive of the insurance, casualty, or surety business; or
(b) a name deceptively similar to the name or description of:
(i) an insurance or surety corporation; or
(i1) another service contract provider.
(2) A service contract provider [or-the], a service contract provider's representative, a

warrantor, or a warrantor's representative may not:

(a) make, permit, or cause to be made a false or misleading statement in connection

with the sale, offer to sell, or advertisement of a service contract or vehicle protection product;

or
(b) deliberately omit a material statement that would be considered misleading if
omitted, in connection with the sale, offer to sell, or advertisement of a service contract or

vehicle protection product.

(3) A bank, savings and loan association, insurance company, or other lending
institution may not require the purchase of a service contract as a condition of a loan.

(4) Except for a bank, savings and loan association, industrial bank, or credit union, a
service contract provider may not sell, or be the obligated party for:

(a) a guaranteed asset protection waiver, unless registered with the commissioner under
Chapter 6b, Guaranteed Asset Protection Waiver Act;

(b) a debt cancellation agreement, unless licensed by the commissioner; or

(c) a debt suspension agreement, unless licensed by the commissioner.

(5) A warrantor or [1ts] the warrantor's representative may not:

(a) require the purchase of a vehicle protection product as a condition of the financing,
lease, or purchase of a motor vehicle[:]; or

(b) sell a vehicle protection product to a consumer before providing the consumer, for

review, a copy of the vehicle protection product warranty that is filed with the Utah
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Department of Insurance.

Section 4. Section 31A-6a-111 is repealed and reenacted to read:
31A-6a-111. Vehicle protection product warranty requirements.

(1) A warrantor shall make a reimbursement promised under a vehicle protection

product warranty as specified in the warranty, regardless of, and not contingent upon, the

payment of a benefit provided for under the warranty holder's primary vehicle insurance or any

other contract.

(2) If a vehicle protection product is represented as preventing the theft of a vehicle or

aiding in the recovery of a vehicle, the vehicle protection product warranty shall, at a

minimum, provide for reimbursement of damage a theft causes to the motor vehicle, if the

vehicle is recovered within the time period specified in the warranty following the theft of the

vehicle, not to exceed 30 days after the day on which the vehicle is reported stolen.

Section 5. Section 63A-5-205 is amended to read:

63A-5-205. Contracting powers of director -- Retainage.

[ Lo thi iom-]

[(a)—"Capitatdevel " ] ] « defimed-inSect;
63A=5-104]

: "
63A=5-104]

[t2)] (1) In accordance with Title 63G, Chapter 6a, Utah Procurement Code, the

director may:
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(a) subject to [Subsectrons(3)and<(4)]| Section 63A-5-205.5, enter into [eontracts] a
contract for any work or professional services [whteh] that the division or the State Building

Board may do or have done; and
(b) as a condition of any contract for architectural or engineering services, prohibit the

architect or engineer from retaining a sales or agent engineer for the necessary design work.

[(3)TExceptasprovidedmSubsectron(4);-this-Subsectron(3)appltesto

cl Ul 21T U U U U U dl Ul U UY ULV Ull U
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[(HH] (2) The judgment of the director as to the responsibility and qualifications of a

bidder is conclusive, except in case of fraud or bad faith.

[(12)] (3) The division shall make all payments to the contractor for completed work in
accordance with the contract and pay the interest specified in the contract on any payments that
are late.

[(13)] (4) If any payment on a contract with a private contractor to do work for the
division or the State Building Board is retained or withheld, it shall be retained or withheld and
released as provided in Section 13-8-5.

Section 6. Section 63A-5-205.5 is enacted to read:

63A-5-205.5. Health insurance requirements -- Penalties.

(1) As used in this section:

(a) "Aggregate" means the sum of all contracts, change orders, and modifications

related to a single project.

(b) "Change order" means the same as that term is defined in Section 63G-6a-103.

nn

(c¢) "Employee" means, as defined in Section 34A-2-104, an "employee," "worker.," or

"operative" who:

(1) works at least 30 hours per calendar week; and

(i1) meets employer eligibility waiting requirements for health care insurance, which

may not exceed the first day of the calendar month following 60 days after the day on which

the individual was hired.

(d) "Health benefit plan" means the same as that term is defined in Section 31A-1-301.

- 13-
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(e) "Qualified health insurance coverage" means the same as that term is defined in

Section 26-40-115.

(f) "Subcontractor" means the same as that term is defined in Section 63A-5-208.

(2) Except as provided in Subsection (3), the requirements of this section apply to:

(a) a contractor of a design or construction contract entered into by the division or the

State Building Board on or after July 1, 2009, if the prime contract is in the aggregate amount

equal to $2.000,000 or greater; and

(b) a subcontractor of a contractor of a design or construction contract entered into by

the division or State Building Board on or after July 1, 2009, if the subcontract is in the

aggregate amount equal to $1,000,000 or greater.

(3) The requirements of this section do not apply to a contractor or subcontractor

described in Subsection (2) if:

(a) the application of this section jeopardizes the receipt of federal funds;

(b) the contract is a sole source contract; or

(c) the contract is an emergency procurement.

(4) A person that intentionally uses change orders, contract modifications, or multiple

contracts to circumvent the requirements of this section is guilty of an infraction.

(5) (a) A contractor that is subject to the requirements of this section shall demonstrate

to the director that the contractor has and will maintain an offer of qualified health insurance

coverage for the contractor's employees and the employees' dependents by submitting to the

director a written statement that:

(1) certifies that the contractor offers qualified health insurance coverage in accordance
with Section 26-40-115;

(ii) is from:

(A) an actuary selected by the contractor or the contractor's insurer; or

(B) an underwriter who is responsible for developing the employer group's premium

rates; and

(111) 1s not more than one year old.

(b) A contractor that is subject to the requirements of this section shall:

(1) place a requirement in each of the contractor's subcontracts that a subcontractor that

1s subject to the requirements of this section shall obtain and maintain an offer of qualified

- 14 -
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health insurance coverage for the subcontractor's employees and the employees' dependents

during the duration of the subcontract; and

(i1) obtain from a subcontractor that is subject to the requirements of this section a

written statement that:

(A) certifies that the subcontractor offers qualified health insurance coverage in

accordance with Section 26-40-115;

(B) is from an actuary selected by the subcontractor or the subcontractor's insurer, or an

underwriter who is responsible for developing the employer group's premium rates; and

(C) 1is not more than one year old.

(c) (1) A contractor that fails to maintain an offer of qualified health insurance coverage

as described in Subsection (5)(a) during the duration of the contract is subject to penalties in

accordance with administrative rules adopted by the division under Subsection (6).

(i1) A contractor is not subject to penalties for the failure of a subcontractor to obtain

and maintain an offer of qualified health insurance coverage described in Subsection (5)(b)(1).

(ii1) A subcontractor that fails to obtain and maintain an offer of qualified health

insurance coverage described in Subsection (5)(b)(1) during the duration of the subcontract is

subject to penalties in accordance with administrative rules adopted by the division under

Subsection (6).

(iv) A subcontractor is not subject to penalties for the failure of a contractor to

maintain an offer of qualified health insurance coverage described in Subsection (5)(a).

(6) The division shall adopt administrative rules:

(a) 1in accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act;

(b) 1in coordination with:

(1) the Department of Environmental Quality in accordance with Section 19-1-206;

(i1) the Department of Natural Resources in accordance with Section 79-2-404;

(111) a public transit district in accordance with Section 17B-2a-818.5;

(iv) the State Capitol Preservation Board in accordance with Section 63C-9-403;

(v) the Department of Transportation in accordance with Section 72-6-107.5; and

(v1) the Legislature's Administrative Rules Review Committee; and

(c) that establish:

(1) the requirements and procedures a contractor or subcontractor must follow to

-15 -
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462  demonstrate to the director compliance with this section, including:

463 (A) that a contractor or subcontractor's compliance with this section is subject to an

464  audit by the division or the Office of the Legislative Auditor General;

465 (B) that a contractor that is subject to the requirements of this section shall obtain a

466  written statement described in Subsection (5)(a); and

467 (C) that a subcontractor that is subject to the requirements of this section shall obtain a

468  written statement described in Subsection (5)(b)(ii);

469 (11) the penalties that may be imposed if a contractor or subcontractor intentionally

470  violates the requirements of this section, which may include:

471 (A) a three-month suspension of the contractor or subcontractor from entering into

472  future contracts with the state upon the first violation;

473 (B) a six-month suspension of the contractor or subcontractor from entering into future

474  contracts with the state upon the second violation;

475 (C) an action for debarment of the contractor or subcontractor in accordance with

476  Section 63G-6a-904 upon the third or subsequent violation; and

477 (D) monetary penalties which may not exceed 50% of the amount necessary to

478  purchase qualified health insurance coverage for an employee and the dependents of an

479  employee of the contractor or subcontractor who was not offered qualified health insurance

480  coverage during the duration of the contract; and

481 (111) a website on which the department shall post the commercially equivalent

482  benchmark for the qualified health insurance coverage that is provided by the Department of
483  Health in accordance with Subsection 26-40-115(2).

484 (7) (a) In addition to the penalties imposed under Subsection (6)(c)(ii), a contractor or

485  subcontractor that intentionally violates the requirements of this section is liable to the

486  employee for health care costs that would have been covered by qualified health insurance

487 coverage.

488 (b) An employer has an affirmative defense to a cause of action under Subsection
489  (N)(a)if:

490 (1) the employer relied in good faith on a written statement described in Subsection
491  (5)(a) or (b)(i1); or

492 (i1) the department determines that compliance with this section is not required under
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the provisions of Subsection (3).

(c) An employee has a private right of action only against the employee's employer to

enforce the provisions of this Subsection (7).

(8) Any penalties imposed and collected under this section shall be deposited into the

Medicaid Restricted Account created by Section 26-18-402.

(9) The failure of a contractor or subcontractor to provide qualified health insurance

coverage as required by this section:

(a) may not be the basis for a protest or other action from a prospective bidder, offeror,

or contractor under:
(1) Section 63G-6a-1602; or
(i1) any other provision in Title 63G, Chapter 6a, Utah Procurement Code; and

(b) may not be used by the procurement entity or a prospective bidder, offeror, or

contractor as a basis for any action or suit that would suspend, disrupt, or terminate the design

or construction.

Legislative Review Note
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