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Representative Steve Eliason proposes the following substitute bill:

DRIVING UNDER THE INFLUENCE SENTENCING

AMENDMENTS

2021 GENERAL SESSION

STATE OF UTAH

Chief Sponsor:  Steve Eliason

Senate Sponsor:  ____________

 

LONG TITLE

{Committee Note:

The Law Enforcement and Criminal Justice Interim Committee recommended this bill.

Legislative Vote: 13 voting for 1 voting against 2 absent

}General Description:

This bill amends provisions related to penalties for driving under the influence and

related offenses.

Highlighted Provisions:

This bill:

< prohibits sentencing reductions for driving under the influence related offenses in

certain circumstances;
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< requires reinstatement of certain sentences if an individual fails to complete certain

requirements of an approved 24/7 sobriety program;

< creates a separate offense for each person in a vehicle that is under 16 years old

when the driver is operating the vehicle while under the influence of drugs or

alcohol;

< prohibits an impaired driving reduction if:

C the person had a blood alcohol level of .16 or higher;

C the person had a blood alcohol level of .05 or higher in addition to any

measurable controlled substance in the person's body; or

C the person had a combination of two or more controlled substances in the

person's body that were not appropriately prescribed or recommended;

< prohibits a plea in abeyance for certain offenses related to driving under the

influence; and

< makes technical changes.

Money Appropriated in this Bill:

None

Other Special Clauses:

None

Utah Code Sections Affected:

AMENDS:

41-6a-502.5, as last amended by Laws of Utah 2015, Chapter 438

41-6a-503, as last amended by Laws of Utah 2020, Chapter 177

41-6a-505, as last amended by Laws of Utah 2019, Chapter 136

41-6a-512, as last amended by Laws of Utah 2015, Chapter 438

77-2a-3, as last amended by Laws of Utah 2008, Chapters 3, 339, and 382

 

Be it enacted by the Legislature of the state of Utah:

Section 1.  Section 41-6a-502.5 is amended to read:

41-6a-502.5.   Impaired driving -- Penalty -- Reporting of convictions -- Sentencing

requirements.

(1)  With the agreement of the prosecutor, a plea to a class B misdemeanor violation of
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Section 41-6a-502 committed on or after July 1, 2008, may be entered as a conviction of

impaired driving under this section if:

(a)  the defendant completes court ordered probation requirements; or

(b) (i)  the prosecutor agrees as part of a negotiated plea; and

(ii)  the court finds the plea to be in the interest of justice.

(2)  A conviction entered under this section is a class B misdemeanor.

(3) (a) (i)  If the entry of an impaired driving plea is based on successful completion of

probation under Subsection (1)(a), the court shall enter the conviction at the time of the plea.

(ii)  If the defendant fails to appear before the court and establish successful completion

of the court ordered probation requirements under Subsection (1)(a), the court shall enter an

amended conviction of Section 41-6a-502.

(iii)  The date of entry of the amended order under Subsection (3)(a)(ii) is the date of

conviction.

(b)  The court may enter a conviction of impaired driving immediately under

Subsection (1)(b).

(4)  For purposes of Section 76-3-402, the entry of a plea to a class B misdemeanor

violation of Section 41-6a-502 as impaired driving under this section is a reduction of one

degree.

(5) (a)  The court shall notify the Driver License Division of each conviction entered

under this section.

(b)  Beginning on July 1, 2012, a court shall, monthly, send to the Division of

Occupational and Professional Licensing, created in Section 58-1-103, a report containing the

name, case number, and, if known, the date of birth of each person convicted during the

preceding month of a violation of this section for whom there is evidence that the person was

driving while impaired, in whole or in part, by a prescribed controlled substance.

(6) (a)  The provisions in Subsections [41-6a-505(1), (2), and (4)] 41-6a-505(1), (3),

(5), and (7) that require a sentencing court to order a convicted person to participate in a

screening, an assessment, or an educational series, or obtain substance abuse treatment or do a

combination of those things, apply to a conviction entered under this section.

(b)  The court shall render the same order regarding screening, assessment, an

educational series, or substance abuse treatment in connection with a first, second, or
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subsequent conviction under this section as the court would render in connection with applying

respectively, the first, second, or subsequent conviction requirements of [Subsection]

Subsections [41-6a-505(1), (2), or (4)] 41-6a-505(1), (3), (5), and (7).

(7) (a)  Except as provided in Subsection (7)(b), a report authorized by Section

53-3-104 may not contain any evidence of a conviction for impaired driving in this state if the

reporting court notifies the Driver License Division that the defendant is participating in or has

successfully completed the program of a driving under the influence court.

(b)  The provisions of Subsection (7)(a) do not apply to a report concerning:

(i)  a CDL license holder; or

(ii)  a violation that occurred in a commercial motor vehicle.

(8)  The provisions of this section are not available:

(a)  to a person who has a prior conviction as that term is defined in Subsection

41-6a-501(2)[.]; or

(b)  where there is admissible evidence that the individual:

(i)  had a blood alcohol level of .16 or higher;

(ii)  had a blood alcohol level of .05 or higher in addition to any measurable controlled

substance; or

(iii)  had a combination of two or more controlled substances in the person's body that

were not:

(A)  prescribed by a licensed physician; or

(B)  recommended in accordance with Title 26, Chapter 61a, Utah Medical Cannabis

Act.

Section 2.  Section 41-6a-503 is amended to read:

41-6a-503.   Penalties for driving under the influence violations.

(1)  A person who violates for the first or second time Section 41-6a-502 is guilty of a:

(a)  class B misdemeanor; or

(b)  class A misdemeanor if the person:

(i)  has also inflicted bodily injury upon another as a proximate result of having

operated the vehicle in a negligent manner;

(ii)  had a passenger under 16 years of age in the vehicle at the time of the offense;

(iii)  was 21 years of age or older and had a passenger under 18 years of age in the
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vehicle at the time of the offense; or

(iv)  at the time of the violation of Section 41-6a-502, also violated Section 41-6a-712

or 41-6a-714.

(2)  A person who violates Section 41-6a-502 is guilty of a third degree felony if:

(a)  the person has also inflicted serious bodily injury upon another as a proximate

result of having operated the vehicle in a negligent manner;

(b)  the person has two or more prior convictions as defined in Subsection

41-6a-501(2), each of which is within 10 years of:

(i)  the current conviction under Section 41-6a-502; or

(ii)  the commission of the offense upon which the current conviction is based; or

(c)  the conviction under Section 41-6a-502 is at any time after a conviction of:

(i)  automobile homicide under Section 76-5-207 that is committed after July 1, 2001;

(ii)  a felony violation of Section 41-6a-502 or a statute previously in effect in this state

that would constitute a violation of Section 41-6a-502 that is committed after July 1, 2001; or

(iii)  any conviction described in Subsection (2)(c)(i) or (ii) which judgment of

conviction is reduced under Section 76-3-402.

(3)  A person is guilty of a separate offense for each victim suffering bodily injury or

serious bodily injury as a result of the person's violation of Section 41-6a-502 or death as a

result of the person's violation of Section 76-5-207 whether or not the injuries arise from the

same episode of driving.

(4)  A person is guilty of a separate offense under Subsection (1)(b)(ii) for each

passenger in the vehicle at the time of the offense that is under 16 years old.

Section 3.  Section 41-6a-505 is amended to read:

41-6a-505.   Sentencing requirements for driving under the influence of alcohol,

drugs, or a combination of both violations.

(1)  As part of any sentence for a first conviction of Section 41-6a-502 where there is

admissible evidence that the individual had a blood alcohol level of .16 or higher, had a blood

alcohol level of .05 or higher in addition to any measurable controlled substance, or had a

combination of two or more controlled substances in the individual's body that were not

recommended in accordance with Title 26, Chapter 61a, Utah Medical Cannabis Act or

prescribed:
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(a)  the court shall:

(i) (A)  impose a jail sentence of not less than [48 consecutive hours] five days; or

(B)  [require the individual to work in a compensatory-service work program for not

less than 48 hours;] impose a jail sentence of not less than two days in addition to home

confinement of not fewer than 30 consecutive days through the use of electronic monitoring

that includes a substance abuse testing instrument in accordance with Section 41-6a-506;

(ii)  order the individual to participate in a screening;

(iii)  order the individual to participate in an assessment, if it is found appropriate by a

screening under Subsection (1)(a)(ii);

(iv)  order the individual to participate in an educational series if the court does not

order substance abuse treatment as described under Subsection (1)(b);

(v)  impose a fine of not less than $700;

(vi)  order probation for the individual in accordance with Section 41-6a-507[, if there

is admissible evidence that the individual had a blood alcohol level of .16 or higher];

(vii) (A)  order the individual to pay the administrative impound fee described in

Section 41-6a-1406; or

(B)  if the administrative impound fee was paid by a party described in Subsection

41-6a-1406(5)(a), other than the individual sentenced, order the individual sentenced to

reimburse the party; or

(viii) (A)  order the individual to pay the towing and storage fees described in Section

72-9-603; or

(B)  if the towing and storage fees were paid by a party described in Subsection

41-6a-1406(5)(a), other than the individual sentenced, order the individual sentenced to

reimburse the party; and

(b)  the court may:

(i)  order the individual to obtain substance abuse treatment if the substance abuse

treatment program determines that substance abuse treatment is appropriate;

(ii)  order probation for the individual in accordance with Section 41-6a-507;

(iii)  order the individual to participate in a [24-7] 24/7 sobriety program as defined in

Section 41-6a-515.5 if the individual is 21 years [of age] old or older; or

(iv)  order a combination of Subsections (1)(b)(i) through (iii).
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(2) (a)  If an individual described in Subsection (1) is participating in a 24/7 sobriety

program as defined in Section 41-6a-515.5, the court may suspend the jail sentence imposed

under Subsection (1)(a).

(b)  If an individual described in Subsection (1) fails to successfully complete all of the

requirements of the 24/7 sobriety program, the court shall impose the suspended jail sentence

described in Subsection (2)(a).

(3)  As part of any sentence for any first conviction of Section 41-6a-502 not described

in Subsection (1):

(a)  the court shall:

(i) (A)  impose a jail sentence of not less than 2 days; or

(B)  require the individual to work in a compensatory-service work program for not less

than 48 hours;

(ii)  order the individual to participate in a screening;

(iii)  order the individual to participate in an assessment, if it is found appropriate by a

screening under Subsection (3)(a)(ii);

(iv)  order the individual to participate in an educational series if the court does not

order substance abuse treatment as described under Subsection (3)(b);

(v)  impose a fine of not less than $700;

(vi) (A)  order the individual to pay the administrative impound fee described in Section

41-6a-1406; or

(B)  if the administrative impound fee was paid by a party described in Subsection

41-6a-1406(5)(a), other than the individual sentenced, order the individual sentenced to

reimburse the party; or

(vii) (A)  order the individual to pay the towing and storage fees described in Section

72-9-603; or

(B)  if the towing and storage fees were paid by a party described in Subsection

41-6a-1406(5)(a), other than the individual sentenced, order the individual sentenced to

reimburse the party; and

(b)  the court may:

(i)  order the individual to obtain substance abuse treatment if the substance abuse

treatment program determines that substance abuse treatment is appropriate;
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(ii)  order probation for the individual in accordance with Section 41-6a-507;

(iii)  order the individual to participate in a 24/7 sobriety program as defined in Section

41-6a-515.5 if the individual is 21 years old or older; or

(iv)  order a combination of Subsections (3)(b)(i) through (iii).

(4) (a)  If an individual described in Subsection (3) is participating in a 24/7 sobriety

program as defined in Section 41-6a-515.5, the court may suspend the jail sentence imposed

under Subsection (3)(a).

(b)  If an individual described in Subsection (4)(a) fails to successfully complete all of

the requirements of the 24/7 sobriety program, the court shall impose the suspended jail

sentence described in Subsection (4)(a).

[(2)] (5)  If an individual has a prior conviction as defined in Subsection 41-6a-501(2)

that is within 10 years of the current conviction under Section 41-6a-502 or the commission of

the offense upon which the current conviction is based and where there is admissible evidence

that the individual had a blood alcohol level of .16 or higher, had a blood alcohol level of .05 or

higher in addition to any measurable controlled substance, or had a combination of two or more

controlled substances in the individual's body that were not recommended in accordance with

Title 26, Chapter 61a, Utah Medical Cannabis Act or prescribed:

(a)  the court shall:

(i) (A)  impose a jail sentence of not less than [240 hours] 20 days; or

(B)  impose a jail sentence of not less than [120 hours] 10 days in addition to home

confinement of not fewer than [720 consecutive hours] 60 consecutive days through the use of

electronic monitoring that includes a substance abuse testing instrument in accordance with

Section 41-6a-506;

(ii)  order the individual to participate in a screening;

(iii)  order the individual to participate in an assessment, if it is found appropriate by a

screening under Subsection [(2)] (5)(a)(ii);

(iv)  order the individual to participate in an educational series if the court does not

order substance abuse treatment as described under Subsection [(2)] (5)(b);

(v)  impose a fine of not less than $800;

(vi)  order probation for the individual in accordance with Section 41-6a-507;

(vii) (A)  order the individual to pay the administrative impound fee described in
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Section 41-6a-1406; or

(B)  if the administrative impound fee was paid by a party described in Subsection

41-6a-1406(5)(a), other than the individual sentenced, order the individual sentenced to

reimburse the party; or

(viii) (A)  order the individual to pay the towing and storage fees described in Section

72-9-603; or

(B)  if the towing and storage fees were paid by a party described in Subsection

41-6a-1406(5)(a), other than the individual sentenced, order the individual sentenced to

reimburse the party; and

(b)  the court may:

(i)  order the individual to obtain substance abuse treatment if the substance abuse

treatment program determines that substance abuse treatment is appropriate;

(ii)  order the individual to participate in a [24-7] 24/7 sobriety program as defined in

Section 41-6a-515.5 if the individual is 21 years [of age] old or older; or

(iii)  order a combination of Subsections [(2)] (5)(b)(i) and (ii).

(6) (a)  If an individual described in Subsection (5) is participating in a 24/7 sobriety

program as defined in Section 41-6a-515.5, the court may suspend the jail sentence imposed

under Subsection (5)(a){.} after the individual has served a minimum of:

(i)  five days of the jail sentence for a second offense; or

(ii)  10 days of the jail sentence for a third or subsequent offense.

(b)  If an individual described in Subsection (6)(a) fails to successfully complete all of

the requirements of the 24/7 sobriety program, the court shall impose the suspended jail

sentence described in Subsection (6)(a).

(7)  If an individual has a prior conviction as defined in Subsection 41-6a-501(2) that is

within 10 years of the current conviction under Section 41-6a-502 or the commission of the

offense upon which the current conviction is based and that does not qualify under Subsection

(5):

(a)  the court shall:

(i) (A)  impose a jail sentence of not less than 10 days; or

(B)  impose a jail sentence of not less than 5 days in addition to home confinement of

not fewer than 30 consecutive days through the use of electronic monitoring that includes a
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substance abuse testing instrument in accordance with Section 41-6a-506;

(ii)  order the individual to participate in a screening;

(iii)  order the individual to participate in an assessment, if it is found appropriate by a

screening under Subsection (7)(a)(ii);

(iv)  order the individual to participate in an educational series if the court does not

order substance abuse treatment as described under Subsection (7)(b);

(v)  impose a fine of not less than $800;

(vi)  order probation for the individual in accordance with Section 41-6a-507;

(vii) (A)  order the individual to pay the administrative impound fee described in

Section 41-6a-1406; or

(B)  if the administrative impound fee was paid by a party described in Subsection

41-6a-1406(5)(a), other than the individual sentenced, order the individual sentenced to

reimburse the party; or

(viii) (A)  order the individual to pay the towing and storage fees described in Section

72-9-603; or

(B)  if the towing and storage fees were paid by a party described in Subsection

41-6a-1406(5)(a), other than the individual sentenced, order the individual sentenced to

reimburse the party; and

(b)  the court may:

(i)  order the individual to obtain substance abuse treatment if the substance abuse

treatment program determines that substance abuse treatment is appropriate;

(ii)  order the individual to participate in a 24/7 sobriety program as defined in Section

41-6a-515.5 if the individual is 21 years old or older; or

(iii)  order a combination of Subsections (7)(b)(i) and (ii).

(8) (a)  If an individual described in Subsection (7) is participating in a 24/7 sobriety

program as defined in Section 41-6a-515.5, the court may suspend the jail sentence imposed

under Subsection (7)(a){.} after the individual has served a minimum of:

(i)  five days of the jail sentence for a second offense; or

(ii)  10 days of the jail sentence for a third or subsequent offense.

(b)  If an individual described in Subsection (8)(a) fails to successfully complete all of

the requirements of the 24/7 sobriety program, the court shall impose the suspended jail
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sentence described in Subsection (8)(a).

[(3)] (9)  Under Subsection 41-6a-503(2), if the court suspends the execution of a

prison sentence and places the defendant on probation where there is admissible evidence that

the individual had a blood alcohol level of .16 or higher, had a blood alcohol level of .05 in

addition to any measurable controlled substance, or had a combination of two or more

controlled substances in the person's body that were not recommended in accordance with Title

26, Chapter 61a, Utah Medical Cannabis Act or prescribed, the court shall impose:

(a)  a fine of not less than $1,500;

(b)  a jail sentence of not less than [1,500 hours] 120 days; [and]

(c)  home confinement of not fewer than 120 consecutive days through the use of

electronic monitoring that includes a substance abuse testing instrument in accordance with

Section 41-6a-506; and

[(c)] (d)  supervised probation.

[(4)] (10) (a)  For Subsection [(3)] (9) or Subsection 41-6a-503(2)(b), the court:

[(a)] (i)  shall impose an order requiring the individual to obtain a screening and

assessment for alcohol and substance abuse, and treatment as appropriate; and

[(b)] (ii)  may impose an order requiring the individual to participate in a [24-7] 24/7

sobriety program as defined in Section 41-6a-515.5 if the individual is 21 years [of age] old or

older.

(b)  If an individual described in Subsection (10)(a)(ii) fails to successfully complete all

of the requirements of the 24/7 sobriety program, the court shall impose the suspended prison

sentence described in Subsection (9).

[(5)  The requirements of Subsections (1)(a), (2)(a), (3), and (4) may not be suspended.]

(11)  Under Subsection 41-6a-503(2), if the court suspends the execution of a prison

sentence and places the defendant on probation with a sentence not described in Subsection (9),

the court shall impose:

(a)  a fine of not less than $1,500;

(b)  a jail sentence of not less than 60 days;

(c)  home confinement of not fewer than 60 consecutive days through the use of

electronic monitoring that includes a substance abuse testing instrument in accordance with

Section 41-6a-506; and
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(d)  supervised probation.

(12) (a) (i)  Except as described in Subsection (12)(a)(ii), a court may not suspend the

requirements of this section.

(ii)  A court may suspend requirements as described in Subsection (2), (4), (6), (8),

(10)(b) or (11).

(b)  A court or jail may not convert a jail sentence required in this section to electronic

home confinement.

[(6)] (13)  If an individual is convicted of a violation of Section 41-6a-502 and there is

admissible evidence that the individual had a blood alcohol level of .16 or higher, the court

shall order the following, or describe on record why the order or orders are not appropriate:

(a)  treatment as described under Subsection (1)(b), [(2)(b), or (4)] (3)(b), (5)(b), or

(7)(b); and

(b)  one or more of the following:

(i)  the installation of an ignition interlock system as a condition of probation for the

individual in accordance with Section 41-6a-518;

(ii)  the imposition of an ankle attached continuous transdermal alcohol monitoring

device as a condition of probation for the individual; or

(iii)  the imposition of home confinement through the use of electronic monitoring in

accordance with Section 41-6a-506.

Section 4.  Section 41-6a-512 is amended to read:

41-6a-512.   Factual basis for alcohol or drug-related reckless driving plea.

(1) (a)  The prosecution shall state for the record a factual basis for a plea, including

whether or not there had been consumption of alcohol, drugs, or a combination of both, by the

defendant in connection with the violation when the prosecution agrees to a plea of guilty or no

contest to a charge of a violation of the following in satisfaction of, or as a substitute for, an

original charge of a violation of Section 41-6a-502 for an offense committed before July 1,

2008:

(i)  reckless driving under Section 41-6a-528; or

(ii)  an ordinance enacted under Section 41-6a-510.

(b)  The statement under Subsection (1)(a) is an offer of proof of the facts that shows

whether there was consumption of alcohol, drugs, or a combination of both, by the defendant,
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in connection with the violation.

(2)  The court shall advise the defendant before accepting the plea offered under this

section of the consequences of a violation of Section 41-6a-528.

(3)  The court shall notify the Driver License Division of each conviction of Section

41-6a-528 entered under this section.

(4) (a)  The provisions in Subsections [41-6a-505(1), (2), and (4)] 41-6a-505(1), (3),

(5), and (7) that require a sentencing court to order a convicted person to participate in a

screening, an assessment, or an educational series or obtain substance abuse treatment or do a

combination of those things, apply to a conviction for a violation of Section 41-6a-528 under

Subsection (1).

(b)  The court shall render the same order regarding screening, assessment, an

educational series, or substance abuse treatment in connection with a first, second, or

subsequent conviction under Section 41-6a-528 under Subsection (1), as the court would

render in connection with applying respectively, the first, second, or subsequent conviction

requirements of Subsections [41-6a-505(1), (2), and (4)] 41-6a-505(1), (3), (5), and (7).

Section 5.  Section 77-2a-3 is amended to read:

77-2a-3.   Manner of entry of plea -- Powers of court.

(1) (a)  Acceptance of any plea in anticipation of a plea in abeyance agreement shall be

done in full compliance with the provisions of Rule 11, Utah Rules of Criminal Procedure.

(b)  In cases charging offenses for which bail may be forfeited, a plea in abeyance

agreement may be entered into without a personal appearance before a magistrate.

(2)  A plea in abeyance agreement may provide that the court may, upon finding that the

defendant has successfully completed the terms of the agreement:

(a)  reduce the degree of the offense and enter judgment of conviction and impose

sentence for a lower degree of offense; or

(b)  allow withdrawal of defendant's plea and order the dismissal of the case.

(3)  Upon finding that a defendant has successfully completed the terms of a plea in

abeyance agreement, the court may reduce the degree of the offense or dismiss the case only as

provided in the plea in abeyance agreement or as agreed to by all parties.  Upon sentencing a

defendant for any lesser offense pursuant to a plea in abeyance agreement, the court may not

invoke Section 76-3-402 to further reduce the degree of the offense.
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(4)  The court may require the Department of Corrections to assist in the administration

of the plea in abeyance agreement as if the defendant were on probation to the court under

Section 77-18-1.

(5)  The terms of a plea in abeyance agreement may include:

(a)  an order that the defendant pay a nonrefundable plea in abeyance fee, with a

surcharge based on the amount of the plea in abeyance fee, both of which shall be allocated in

the same manner as if paid as a fine for a criminal conviction under Section 78A-5-110 and a

surcharge under Title 51, Chapter 9, Part 4, Criminal Conviction Surcharge Allocation, and

which may not exceed in amount the maximum fine and surcharge which could have been

imposed upon conviction and sentencing for the same offense;

(b)  an order that the defendant pay restitution to the victims of the defendant's actions

as provided in Title 77, Chapter 38a, Crime Victims Restitution Act;

(c)  an order that the defendant pay the costs of any remedial or rehabilitative program

required by the terms of the agreement; and

(d)  an order that the defendant comply with any other conditions which could have

been imposed as conditions of probation upon conviction and sentencing for the same offense.

(6)  A court may not hold a plea in abeyance without the consent of both the

prosecuting attorney and the defendant.  A decision by a prosecuting attorney not to agree to a

plea in abeyance is final.

(7)  No plea may be held in abeyance in any case involving a sexual offense against a

victim who is under the age of 14.

(8)  [Beginning on July 1, 2008, no] No plea may be held in abeyance in any case

involving a driving under the influence violation under Section 41-6a-502, 41-6a-502.5,

41-6a-517, or 41-6a-520.
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