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LEGISLATIVE GENERAL COUNSEL S.B. 134
¢, Approved for Filing: D.M. Cheung & 1st Sub. (Green)
¢ 02-12-21 8:49 AM &

Senator Curtis S. Bramble proposes the following substitute bill:

TOBACCO REGULATION AMENDMENTS
2021 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Curtis S. Bramble

House Sponsor: Francis D. Gibson

LONG TITLE
General Description:

This bill amends provisions relating to the regulation of electronic cigarettes.
Highlighted Provisions:

This bill:

» provides that a regulation on nicotine content in electronic cigarette products may
not be more restrictive than a certain level,

» limits the Department of Health's authority to regulate certain electronic cigarette
products that have been authorized for sale by the United States Food and Drug
Administration;

» amends provisions relating to penalties for violating the terms of a retail tobacco
permit; and

» modifies the tax rate for certain electronic cigarette substances, prefilled electronic
cigarettes, alternative nicotine products, nontherapeutic nicotine device substances,
and prefilled nontherapeutic nicotine devices.

Money Appropriated in this Bill:

None

Other Special Clauses:

None
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Utah Code Sections Affected:
AMENDS:

26-57-103, as last amended by Laws of Utah 2020, Chapter 302

26-62-305, as last amended by Laws of Utah 2020, Chapters 302, 347 and last amended
by Coordination Clause, Laws of Utah 2020, Chapter 302

26-62-402, as enacted by Laws of Utah 2020, Chapter 302

59-14-804, as enacted by Laws of Utah 2020, Chapter 347

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 26-57-103 is amended to read:

26-57-103. Electronic cigarette products -- Labeling -- Manufacturing and
quality control standards -- Advertising.

(1) The department shall, in consultation with a local health department, as defined in
Section 26A-1-102, and with input from members of the public, establish by rule made in
accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the standards for
electronic cigarette substance:

(a) labeling;

(b) nicotine content;

(c) packaging; and

(d) product quality.

(2) On or before January 1, 2021, the department shall, in consultation with a local
health department, as defined in Section 26A-1-102, and with input from members of the
public, establish by rule made in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, the standards for manufacturer sealed electronic cigarette substance:

(a) labeling;

(b) nicotine content;

(c) packaging; and

(d) product quality.

(3) (a) A person may not sell an electronic cigarette substance unless the electronic

cigarette substance complies with the standards established by the department under Subsection

(D.
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(b) Beginning on July 1, 2021, a person may not sell a manufacturer sealed electronic
cigarette substance unless the manufacturer sealed electronic cigarette substance complies with
the standards established by the department under Subsection (2).

(4) (a) A local health department may not enact a rule or regulation regarding
electronic cigarette substance labeling, nicotine content, packaging, or product quality that is
not identical to the standards established by the department under Subsections (1) and (2).

(b) Except as provided in Subsection (4)(c), a local health department may enact a rule
or regulation regarding electronic cigarette substance manufacturing.

(c) A local health department may not enact a rule or regulation regarding a
manufacturer sealed electronic cigarette substance.

(5) A person may not advertise an electronic cigarette product:

(a) as a tobacco cessation device;

(b) if the person is not licensed to sell an electronic cigarette product under Section
59-14-803; or

(c) during a period of time when the person's license to sell an electronic cigarette
product under Section 59-14-803 has been suspended or revoked.

(6) The department may not:

(a) set a standard for nicotine content under Subsection (1) or (2) that limits nicotine

content to a concentration that is lower than the greater of:
(1) 65 mg/mL; and

(i1) the nicotine yield of an electronic cigarette product established by federal law; or

(b) regulate a product under this section if the product is authorized for sale under:
(1) 21 U.S.C. Sec. 387j;

(11) 21 U.S.C. Sec. 387k; or

(ii1) any other review process established by the United States Food and Drug

Administration to authorize an electronic cigarette product for sale in the United States.
Section 2. Section 26-62-305 is amended to read:
26-62-305. Penalties.

(1) (a) If an enforcing agency determines that a person has violated the terms of a
permit issued under this chapter, the enforcing agency may impose the penalties described in

this section.
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(b) If multiple violations are found in a single inspection by an enforcing agency or
investigation by a law enforcement agency under Section 77-39-101, the enforcing agency shall
treat the multiple violations as one single violation under Subsections (2), (3), and (4).

(2) Except as provided in Subsection (3) and Section 26-62-402, if a violation is found
in an inspection by an enforcing agency or an investigation by a law enforcement agency under
Section 77-39-101, the enforcing agency shall:

(a) on a first violation at a retail location, impose a penalty of no more than [$566]
$1,000;

(b) on a second violation at the same retail location that occurs within one year of a
previous violation, impose a penalty of no more than [$7568] $1,500;

(c) on a third violation at the same retail location that occurs within two years after two
previous violations, impose:

(1) a suspension of the permit for 30 consecutive business days within 60 days after the
day on which the third violation occurs; or

(i1) a penalty of no more than [$+666] $2,000; and

(d) on a fourth or subsequent violation within two years of three previous violations:

(1) impose a penalty of no more than [$+666] $2,000;

(i1) revoke a permit of the retailer; and

(ii1) if applicable, recommend to a municipality or county that a retail tobacco specialty
business license issued under Section 10-8-41.6 or 17-50-333 be suspended or revoked.

(3) Ifaviolation is found in an investigation of a general tobacco retailer by a law
enforcement agency under Section 77-39-101 for the sale of a tobacco product, an electronic
cigarette product, or a nicotine product to an individual under 21 years old and the violation is
committed by the owner of the general tobacco retailer, the enforcing agency shall:

(a) on a first violation, impose a fine of no more than $2,000 on the general tobacco
retailer; and

(b) on the second violation for the same general tobacco retailer within one year of the
first violation:

(1) impose a fine not exceeding $5,000; and

(i1) revoke the permit for the general tobacco retailer.

(4) If aviolation is found in an investigation of a retail tobacco specialty business by a
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law enforcement agency under Section 77-39-101 for the sale of a tobacco product, an
electronic cigarette product, or a nicotine product to an individual under 21 years old, the
enforcing agency shall apply the provisions of Section 26-62-402.

(5) (a) Except when a transfer described in Subsection (6) occurs, a local health
department may not issue a permit to:

(1) atobacco retailer for whom a permit is suspended or revoked under Subsection (2)
or (3) or Section 26-62-402; or

(i1) a tobacco retailer that has the same proprietor, director, corporate officer, partner,
or other holder of significant interest as another tobacco retailer for whom a permit is
suspended or revoked under Subsection (2) or (3) or Section 26-62-402.

(b) A person whose permit:

(1) is suspended under this section may not apply for a new permit for any other
tobacco retailer for a period of 12 months after the day on which an enforcing agency suspends
the permit; and

(i1) is revoked under this section or Section 26-62-402 may not apply for a new permit
for any tobacco retailer for a period of 24 months after the day on which an enforcing agency
revokes the permit.

(6) Violations of this chapter, Section 10-8-41.6, Section 17-50-333, or Section
26-62-402 that occur at a tobacco retailer location shall stay on the record for that tobacco
retailer location unless:

(a) the tobacco retailer is transferred to a new proprietor; and

(b) the new proprietor provides documentation to the local health department that the
new proprietor is acquiring the tobacco retailer in an arm's length transaction from the previous
proprietor.

Section 3. Section 26-62-402 is amended to read:

26-62-402. Penalties.

(1) Except as provided in Subsection (2), if a violation of this part is found in an
investigation of a retail tobacco specialty business by a law enforcement agency under Section
77-39-101, the enforcing agency shall:

(a) on a first violation, impose a penalty of no more than [$566] $1,000 on the retail

tobacco specialty business;
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150 (b) on a second violation for the same retail tobacco specialty business that occurs

151  within one year of a previous violation, impose a penalty of no more than [$756] $1,500;

152 (c) on a third violation for the same retail tobacco specialty business that occurs within
153 two years of the two previous violations, impose:

154 (1) a suspension of the permit for 30 consecutive business days within 60 days after the

155  day on which the third violation occurs; or

156 (i1) a penalty of no more than [$+666] $2,000; and
157 (d) on a fourth or subsequent violation within two years of the three previous

158  wviolations:

159 (1) impose a penalty of no more than [$+666] $2,000;
160 (i1) revoke the permit of the retail tobacco specialty business; and
161 (i11)) recommend to a municipality or county that a retail tobacco specialty business

162  license issued under Section 10-8-41.6 or 17-50-333 be suspended or revoked.

163 (2) If a violation of this part is committed by the owner and is found in an investigation
164  of a retail tobacco specialty business by a law enforcement agency under Section 77-39-101,
165  the enforcing agency shall:

166 (a) on a first violation, impose a fine not exceeding $2,000; and

167 (b) on a second violation at the same retail tobacco specialty business within one year

168  of the first violation:

169 (1) impose a fine not exceeding $5,000;
170 (i1) revoke the retail tobacco specialty business's permit; and
171 (i11)) recommend to a municipality or county that the retail tobacco specialty license

172 issued under Section 10-8-41.6 or 17-50-333 to the retail tobacco specialty business be

173 suspended or revoked.

174 (3) If multiple violations are found in a single investigation by a law enforcement
175  agency under Section 77-39-101, the enforcing agency shall treat the multiple violations as a
176  single violation.

177 Section 4. Section 59-14-804 is amended to read:

178 59-14-804. Taxation of electronic cigarette substance, prefilled electronic

179  cigarette, alternative nicotine product, nontherapeutic nicotine device substance, and

180  prefilled nontherapeutic nicotine device.
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(1) (a) Beginning on July 1, 2020, a tax is imposed upon the following:

(1) an electronic cigarette substance; and

(i1) a prefilled electronic cigarette.

(b) Beginning on July 1, 2021, a tax is imposed upon the following:

(1) a nontherapeutic nicotine device substance; and

(i1) a prefilled nontherapeutic nicotine device.

(c) Beginning on July 1, 2021, a tax is imposed upon an alternative nicotine product.

(2) (a) The amount of tax imposed under Subsections (1)(a) and (b) is [56] .70
multiplied by the manufacturer's sales price.

(b) (1) The tax under Subsection (1)(c) on an alternative nicotine product is imposed:

(A) at arate of $1.83 per ounce; and

(B) on the basis of the net weight of the alternative nicotine product as listed by the
manufacturer.

(i1) If the net weight of the alternative nicotine product is in a quantity that is a
fractional part of one ounce, a proportionate amount of the tax described in Subsection
(2)(b)(1)(A) 1s imposed:

(A) on that fractional part of one ounce; and

(B) in accordance with rules made by the commission in accordance with Title 63G,
Chapter 3, Utah Administrative Rulemaking Act.

(3) If aproduct is sold in the same package as a product that is taxed under Subsection
(1), the tax described in Subsection (2) shall apply to the wholesale manufacturer's sale price of
the entire packaged product.

(4) (a) A manufacturer, jobber, distributor, wholesaler, retailer, consumer, or user shall
pay the tax levied under Subsection (1) at the time that an electronic cigarette substance, a
prefilled electronic cigarette, an alternative nicotine product, a nontherapeutic nicotine device
substance, or a prefilled nontherapeutic nicotine device is first received in the state.

(b) A manufacturer, jobber, distributor, wholesaler, retailer, consumer, or user may not
resell an electronic cigarette substance, a prefilled electronic cigarette, an alternative nicotine
product, a nontherapeutic nicotine device substance, or a prefilled nontherapeutic nicotine
device to another distributor, another retailer, or a consumer before paying the tax levied under

Subsection (1).
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(5) (a) The manufacturer, jobber, distributor, wholesaler, retailer, consumer, or user
shall remit the taxes collected in accordance with this section to the commission.

(b) The commission shall deposit revenues generated by the tax imposed by this
section into the Electronic Cigarette Substance and Nicotine Product Tax Restricted Account

created in Section 59-14-807.
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