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(a) mental illness: or

(b) intellectual disability

(6) "Intellectual disability" means an intellectual disability as defined in the current

edition of the Diagnostic and Statistical Manual of Mental Disorders published by the

American Psychiatric Association.

(7) "Mental illness" means the same as that term is defined in Section 62A-15-602.

[t67] (8) "Petition" means a petition to request a court to determine whether a defendant
is competent to stand trial.

[tH] (9) "Progress toward competency evaluation" means an evaluation to determine
whether an individual who is receiving restoration treatment is:

(a) competent to stand trial;

(b) incompetent to proceed but has a substantial probability of becoming competent to
stand trial in the foreseeable future; or

(c) incompetent to proceed and does not have a substantial probability of becoming

competent to stand trial in the foreseeable future.

[t99] (10) "Restoration treatment" means training and treatment that is:

(a) provided to an individual who is incompetent to proceed;

(b) tailored to the individual's particular impairment to competency; and

(c) limited to the purpose of restoring the individual to competency.

Section 2. Section 77-15-3.5 is amended to read:

77-15-3.5. Incompetent to proceed in misdemeanor cases.

(1) When a defendant charged with a misdemeanor [ts] may be incompetent to
proceed, H=» [a] any ¢=H petition [may] shall be filed in [the-districtcourtof the-county-wherethe
chargets
pendingor-where-thedefendant tsconfined] accordance with Section 77-15-3.

(2) If the most severe charge against a defendant is a misdemeanor and the defendant is

adjudicated by a court as incompetent to proceed:
(a) the department shall provide restoration treatment to the defendant; and

(b) the court may refer the defendant to pretrial diversion services, upon agreement of
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88  the prosecution and defense counsel.

89 (3) Unless the prosecutor or another individual indicates that civil commitment

90  proceedings will be initiated under Subsection 77-15-6(5)(c), a court shall release a defendant
91  who is incompetent to proceed if:
92 (a) the most severe charge against the defendant is [mo-more-severethan] a class B

93  misdemeanor;

94 (b) more than 60 days have passed after the day on which the court adjudicated the
95  defendant incompetent to proceed; H=* [f] and [i] «=H
96 A= [t i i and] ¢

97 H=* [f] (¢) [{] [¢d] ¢H the defendant [hasmotbeen] is not restored to competency.
97a  H=» (4) The department shall provide restoration treatment to the defendant within the
97b  timeframe described in Subsection (3)(b). ¢=H

98 H=» [(#)] (5) «H [A] The court may, but is not required to, dismiss the charges against a
98a  defendant

99  who was released under Subsection (3).
100 Section 3. Section 77-15-5 is amended to read:

101 77-15-5. Order for hearing -- Stay of other proceedings -- Examinations of
102  defendant -- Scope of examination and report.
103 (1) A court in which criminal proceedings are pending shall stay all criminal

104  proceedings, if:

105 (a) a petition is filed under Section 77-15-3 or 77-15-3.5; or

106 (b) the court raises the issue of the defendant's competency under Section 77-15-4.
107 (2) The court in which the petition described in Subsection (1)(a) is filed:

108 (a) shall inform the court in which criminal proceedings are pending of the petition, if

109  the petition is not filed in the court in which criminal proceedings are pending;

110 (b) shall review the allegations of incompetency;

111 (c) may hold a limited hearing solely for the purpose of determining the sufficiency of
112 the petition, if the court finds the petition is not clearly sufficient on its face;

113 (d) shall hold a hearing, if the petition is opposed by either party; and

114 (e) may not order an examination of the defendant or order a hearing on the mental
115  condition of the defendant unless the court finds that the allegations in the petition raise a bona
116  fide doubt as to the defendant's competency to stand trial[;and].

117 [tH—f] (3) (a) If the court finds that [the-altegattonsratse] there is a bona fide doubt as

118  to the defendant's competency to stand trial, the court shall order[:] the department to have one
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119  or two forensic evaluators complete a competency evaluation for the defendant in accordance

120  with Subsection (3)(b) and provide a report to the court regarding the competency of the

121  defendant to stand trial.
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136 (b) The court shall order the department to have the defendant evaluated by one

137  forensic evaluator unless:

138 (1) the defendant is charged with a capital felony; or

139 (i1) the defendant is charged with a felony that is not a capital felony, and the court

140  determines, based on the allegations in the petition, that good cause exists to order two
141 competency evaluations.

142 (c) (1) This section does not prohibit a party from seeking an additional forensic

143 evaluator to conduct a competency evaluation of the defendant.

144 (ii) If a party seeks an additional competency evaluation under this Subsection (3)(c),
145  the party shall:

146 (A) select the additional forensic evaluator; and

147 (B) pay the costs of the additional forensic evaluator.

148 (d) The stipulation by parties to a bona fide doubt as to the defendant's competency to

149  stand trial H=» alone ¢=H may not take the place of a competency evaluation ordered under this
149a  Subsection (3).
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[3)] (4) (a) If the petition or other information sufficiently raises concerns that the

defendant may have [mnteHectual-ordevelopmentat-disabihities] an intellectual disability, at
least one forensic evaluator who is experienced in [mtelectual-or-devetopmental-disability]

assessments of intellectual disabilities shall conduct a competency evaluation.

(b) The petitioner or other party, as directed by the court or requested by the

department, shall provide to the forensic evaluator nonmedical information and materials
relevant to a determination of the defendant's competency, including the charging document,
arrest or incident reports pertaining to the charged offense, and known criminal history
information H=» [f] , and known prior mental health evaluations and treatments [1] «H .
(c) For purposes of a competency evaluation, a [court-mayorder-thatcustodians]
custodian of mental health records pertaining to the defendant [provide-thoserecordstoa

-], including the defendant's

prior mental health evaluations or records relating to the defendant's substance use disorder,

may provide the records to:

(1) with the defendant's consent, a forensic evaluator or the department on the

department's request; or

(i1) a forensic evaluator by court order.

(d) A court order under Subsection (4)(c) shall include a protective order that expires

180 days after the day on which:

(1) the defendant is found guilty;

(i) the defendant enters a guilty plea;

(i11) the court sentences the defendant; or

(iv) if the case is appealed, the day on which the final appeal is resolved.

(e) (1) Except as otherwise provided by law and in Subsections (4)(e)(i1) and (4)(1), the

court shall order the forensic evaluator to destroy all records subject to the protective order

within the 180 day period described in Subsection (4)(d).

(i1) A forensic evaluator is not required to destroy the records subject to the protective

order if destroying the records is a violation of ethical standards to which the forensic evaluator

is subject for occupational licensing.

(f) The court may extend the protective order described in Subsection (4)(d) if:

(1) _the court finds the defendant incompetent to proceed without a substantial
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181 probability that the defendant will become competent in the foreseeable future:

182 (i1) the prosecutor or another individual indicates to the court that the prosecutor or

183 other individual will seek civil commitment of the defendant under Section 77-15-6; and

184 (ii1) the court orders the records be maintained and used only for the purposes of
185  examining the defendant in connection with the petition for civil commitment.
186 [thH] (2) An order for a competency evaluation may not contain an order for any other

187  inquiry into the mental state of the defendant that is not described in this Subsection (4).

188 [t4] (5) Pending a competency evaluation, unless the court or the department directs
189  otherwise, the defendant shall be retained in the same custody or status that the defendant was
190  in at the time the examination was ordered.

191 [€5)] (6) In the conduct of a competency evaluation[;aprogress-towardcompetency
192  evaluwation;] and in a report to the court, a forensic evaluator shall consider and address, in
193  addition to any other factors determined to be relevant by the forensic evaluator:

194 (a) (1) the impact of the defendant's mental illness or intellectual disability on the

195  defendant's present ability to:

196 [D] (A) rationally and factually understand the criminal proceedings against the
197  defendant; and
198 [t] (B) consult with the defendant's legal counsel with a reasonable degree of rational

199  understanding in order to assist in the defense;

200 (b) in making the determinations described in Subsection (6)(a), the forensic evaluator
201 H=» [may] shall &H consider H=» , as applicable «H :

202 (i) the defendant's present ability to:

203 [t11] (A) understand the charges or allegations against the defendant;

204 [(tv] (B) communicate facts, events, and states of mind;

205 [t¥)] (C) understand the range of possible penalties associated with the charges or
206  allegations against the defendant;

207 [tvD)] (D) engage in reasoned choice of legal strategies and options;

208 [tvin)] (E) understand the adversarial nature of the proceedings against the defendant;
209 [tv11)] (F) manifest behavior sufficient to allow the court to proceed; and

210 [t)] (G) testify relevantly, if applicable; and

211 [ re-impactof-the-mental-disorder-or-inte
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(ii1)) The court may further extend the deadline for completion of the evaluation and
report if the court determines that there is good cause for the extension.

(iv) Upon receipt of an extension described in Subsection [(F)tb)ttir)] (8)(b)(iii), the
forensic evaluator shall file the report as soon as reasonably possible.

[€8)] (9) Any written report submitted by a forensic evaluator shall:

(a) identify the case ordered for evaluation by the case number;

(b) describe the procedures, techniques, and tests used in the examination and the

purpose or purposes for each, the time spent by the forensic evaluator with the defendant for

purposes of the examination, and the compensation to be paid H-» [by] to ¢=H the evaluator for the

report;
(c) state the forensic evaluator's clinical observations, findings, and opinions on each

(d) identify the sources of information used by the forensic evaluator and present the

basis for the forensic evaluator's clinical findings and opinions.

[9] (10) (a) Any statement made by the defendant in the course of any competency
examination, whether the examination is with or without the consent of the defendant, any
testimony by a forensic evaluator based upon the statement, and any other fruits of the
statement may not be admitted in evidence against the defendant in any criminal proceeding
except on an issue respecting mental condition on which the defendant has introduced

evidence[—Theevidence may beadmitted; however,-where], unless the evidence is relevant to

a determination of the defendant's competency.

(b) Before examining the defendant, the forensic evaluator shall specifically advise the
defendant of the limits of confidentiality as provided under Subsection [(Hta)] (10)(a).

[(15)] (A1) (a) Upon receipt of the forensic evaluators' reports, the court shall set a date
for a competency hearing. The hearing shall be held not less than [5] five and not more than 15
days after the day on which the court received the forensic evaluators' reports, unless for good
cause the court sets a later date.

(b) Any person directed by the department to conduct the competency evaluation may
be subpoenaed to testify at the hearing.

(c) The court may call any forensic evaluator to testify at the hearing who is not called

by the parties. If the court calls a forensic evaluator, counsel for the parties may cross-examine
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evaluation.

(b) If the court appoints an additional forensic evaluator upon motion of a party, that
party shall pay the costs of the additional forensic evaluator.

(4) (a) Within 15 days after the day on which the court receives the forensic evaluator's
report of the progress toward competency evaluation, the court shall hold a hearing to review
the defendant's competency.

(b) At the hearing, the burden of proving that the defendant is H=» [f] competent [}] ¢=H
A~ [incompetent] ¢H
to stand trial is on the proponent of H=» [f] competency [}] [incompetency] «H .

(c) Following the hearing, the court shall determine by a preponderance of evidence
whether the defendant is:

[t2)] (1) competent to stand trial;

[tby] (ii) incompetent to proceed, with a substantial probability that the defendant may
become competent in the foreseeable future; or

[te)] (iii) incompetent to proceed, without a substantial probability that the defendant
may become competent in the foreseeable future.

(5) (a) If at any time the court determines that the defendant is competent to stand trial,
the court shall:

(i) proceed with the trial or other procedures as may be necessary to adjudicate the
charges; and

(i1) order that the defendant be returned to the placement and status that the defendant
was in at the time when the petition for the adjudication of competency was filed or raised by

the court, unless the court determines that [a—dtfferent] placement of the defendant in a less

restrictive environment is more appropriate.

(b) If the court determines that the defendant is [noteompetent] incompetent to
proceed [but-thattherets] with a substantial probability that the defendant may become
competent in the foreseeable future, the court may order that the defendant remain committed
to the department or the department's designee for the purpose of restoration treatment.

(c) ) If the court determines that the defendant is incompetent to proceed [and-that

there-tsmot] without a substantial probability that the defendant may become competent in the

foreseeable future, the court shall order the defendant released from commitment to the

department, unless the prosecutor or another individual informs the court that civil
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