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LEGISLATIVE GENERAL COUNSEL H.B. 330
¢, Approved for Filing: D.M. Cheung & 1st Sub. (Buff)
¢ 02-06-23 7:08 PM &

Representative Ryan D. Wilcox proposes the following substitute bill:

CIVIL COMMITMENT AMENDMENTS

2023 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Ryan D. Wilcox
Senate Sponsor: Michael S. Kennedy

LONG TITLE
General Description:
This bill modifies provisions relating to competency to stand trial.
Highlighted Provisions:
This bill:
» defines terms and modifies definitions;
» modifies procedures and requirements for finding a defendant incompetent to stand
trial in a criminal proceeding, including provisions relating to:
e the court in which a petition to determine competency may be filed;
e the information and circumstances on which the forensic evaluation of a
defendant may be based,
e the number of forensic evaluators required to evaluate a defendant;
» the court's findings regarding a defendant's competency; and
e commitment of an incompetent defendant for restoration treatment; and
» makes technical changes.
Money Appropriated in this Bill:
None
Other Special Clauses:

None
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Utah Code Sections Affected:

AMENDS:
77-15-2, as last amended by Laws of Utah 2018, Chapter 147
77-15-3.5, as enacted by Laws of Utah 2018, Chapter 147
77-15-5, as last amended by Laws of Utah 2018, Chapter 147
77-15-6, as last amended by Laws of Utah 2018, Chapter 147

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 77-15-2 is amended to read:

77-15-2. Definitions.

As used in this chapter:

(1) "Competency evaluation" means an evaluation conducted by a forensic evaluator to
determine if an individual is competent to stand trial.

(2) "Competent to stand trial" means that a defendant has:

(a) arational and factual understanding of the criminal proceedings against the
defendant and of the punishment specified for the offense charged; and

(b) the ability to consult with the defendant's legal counsel with a reasonable degree of
rational understanding in order to assist in the defense.

(3) "Department" means the Department of Health and Human Services.

(4) "Forensic evaluator" means a licensed mental health professional who [1s]:

(a) is not involved in the defendant's treatment; [and]

(b) is trained and qualified by the department to conduct a competency evaluation, a

restoration screening, and a progress toward competency evaluation[:], based on knowledge,

experience, or education relating to:

(1) intellectual functioning or psychopathology; and

(i1) the legal system and the rights of a defendant in a criminal trial; and

(¢) if under contract with the department, demonstrates ongoing education and training

relating to forensic mental health in accordance with rules established by the department in

accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act.

(5) "Incompetent to proceed" means that a defendant is not competent to stand trial[:]

as a result of®
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(a) mental illness; or

(b) intellectual disability

(6) "Intellectual disability" means an intellectual disability as defined in the current

edition of the Diagnostic and Statistical Manual of Mental Disorders published by the

American Psychiatric Association.

(7) "Mental illness" means the same as that term is defined in Section 62A-15-602.

[€67] (8) "Petition" means a petition to request a court to determine whether a defendant
is competent to stand trial.

[€H] (9) "Progress toward competency evaluation" means an evaluation to determine
whether an individual who is receiving restoration treatment is:

(a) competent to stand trial;

(b) incompetent to proceed but has a substantial probability of becoming competent to
stand trial in the foreseeable future; or

(c) incompetent to proceed and does not have a substantial probability of becoming

competent to stand trial in the foreseeable future.

[€9] (10) "Restoration treatment" means training and treatment that is:

(a) provided to an individual who is incompetent to proceed;

(b) tailored to the individual's particular impairment to competency; and
(c) limited to the purpose of restoring the individual to competency.
Section 2. Section 77-15-3.5 is amended to read:

77-15-3.5. Incompetent to proceed in misdemeanor cases.

(1) When a defendant charged with a misdemeanor [ts] may be incompetent to

proceed, H=» [a] any ¢H petition [may] shall be filed in [the-districtcourtofthecounty-where-the
chargets
pendimgor-where-the-defendant-tseconfimed] accordance with Section 77-15-3.

(2) If the most severe charge against a defendant is a misdemeanor and the defendant is

adjudicated by a court as incompetent to proceed:
(a) the department shall provide restoration treatment to the defendant; and

(b) the court may refer the defendant to pretrial diversion services, upon agreement of
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88  the prosecution and defense counsel.

89 (3) Unless the prosecutor or another individual indicates that civil commitment

90  proceedings will be initiated under Subsection 77-15-6(5)(c), a court shall release a defendant
91  who is incompetent to proceed if:
92 (a) the most severe charge against the defendant is [ro-moreseverethan] a class B

93  misdemeanor;

94 (b) more than 60 days have passed after the day on which the court adjudicated the
95  defendant incompetent to proceed; H=» [{] and [}] «H
96 H= [¢e)restorationtreatment-has been provided to-the defendant:and]| ¢H

97 H= [f] (¢) [} [¢d] «H the defendant [hasmotbeen] is not restored to competency.
97a  H=» (4) The department shall provide restoration treatment to the defendant within the
97b  timeframe described in Subsection (3)(b). ¢H

98 H= [#)] (5) «H [A] The court may, but is not required to, dismiss the charges against a
98a  defendant

99  who was released under Subsection (3).
100 Section 3. Section 77-15-5 is amended to read:

101 77-15-5. Order for hearing -- Stay of other proceedings -- Examinations of
102  defendant -- Scope of examination and report.
103 (1) A court in which criminal proceedings are pending shall stay all criminal

104  proceedings, if:

105 (a) apetition is filed under Section 77-15-3 or 77-15-3.5; or

106 (b) the court raises the issue of the defendant's competency under Section 77-15-4.
107 (2) The court in which the petition described in Subsection (1)(a) is filed:

108 (a) shall inform the court in which criminal proceedings are pending of the petition, if

109  the petition is not filed in the court in which criminal proceedings are pending;

110 (b) shall review the allegations of incompetency;

111 (c) may hold a limited hearing solely for the purpose of determining the sufficiency of
112 the petition, if the court finds the petition is not clearly sufficient on its face;

113 (d) shall hold a hearing, if the petition is opposed by either party; and

114 (e) may not order an examination of the defendant or order a hearing on the mental

115  condition of the defendant unless the court finds that the allegations in the petition raise a bona
116  fide doubt as to the defendant's competency to stand trial[;-and].

117 [¢B—f] (3) (a) If the court finds that [thealtegationsratse] there is a bona fide doubt as

118  to the defendant's competency to stand trial, the court shall order[:] the department to have one
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or two forensic evaluators complete a competency evaluation for the defendant in accordance

with Subsection (3)(b) and provide a report to the court regarding the competency of the

defendant to stand trial.

(b) The court shall order the department to have the defendant evaluated by one

forensic evaluator unless:

(1) the defendant is charged with a capital felony; or

(i1) the defendant is charged with a felony that is not a capital felony, and the court

determines, based on the allegations in the petition, that good cause exists to order two

competency evaluations.

(c) (1) This section does not prohibit a party from seeking an additional forensic

evaluator to conduct a competency evaluation of the defendant.

(11) If a party seeks an additional competency evaluation under this Subsection (3)(c),

the party shall:
(A) select the additional forensic evaluator; and

(B) pay the costs of the additional forensic evaluator.

(d) The stipulation by parties to a bona fide doubt as to the defendant's competency to

stand trial H=» alone ¢H may not take the place of a competency evaluation ordered under this

Subsection (3).
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150 [(3] (4) (a) If the petition or other information sufficiently raises concerns that the

151  defendant may have [mtetectual-ordevelopmental-disabthtres] an intellectual disability, at
152 least one forensic evaluator who is experienced in [mteHectuat-ordevetopmental-disability]

153  assessments of intellectual disabilities shall conduct a competency evaluation.

154 (b) The petitioner or other party, as directed by the court or requested by the

155  department, shall provide to the forensic evaluator nonmedical information and materials

156  relevant to a determination of the defendant's competency, including the charging document,

157  arrest or incident reports pertaining to the charged offense, and known criminal history

158  information H=» [{] , and known prior mental health evaluations and treatments [}] «H .
159 (c) For purposes of a competency evaluation, a [courtmayorder-thatcustodtans]|

160  custodian of mental health records pertaining to the defendant [provide-thoserecordstoa

161 forenstcevatuator-withoutthe need-forconsentofthedefendant:], including the defendant's

162  prior mental health evaluations or records relating to the defendant's substance use disorder,

163  may provide the records to:

164 (1) with the defendant's consent, a forensic evaluator or the department on the

165  department's request; or

166 (i1) a forensic evaluator by court order.

167 (d) A court order under Subsection (4)(c) shall include a protective order that expires
168 180 days after the day on which:

169 (1) the defendant is found guilty;

170 (i1) the defendant enters a guilty plea;

171 (111) the court sentences the defendant; or

172 (iv) if the case is appealed, the day on which the final appeal is resolved.

173 (e) (1) Except as otherwise provided by law and in Subsections (4)(e)(ii) and (4)(f), the

174  court shall order the forensic evaluator to destroy all records subject to the protective order
175  within the 180 day period described in Subsection (4)(d).

176 (11) A forensic evaluator is not required to destroy the records subject to the protective

177  order if destroying the records is a violation of ethical standards to which the forensic evaluator

178  1is subject for occupational licensing.

179 (f) The court may extend the protective order described in Subsection (4)(d) if:

180 (1) the court finds the defendant incompetent to proceed without a substantial
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181  probability that the defendant will become competent in the foreseeable future;

182 (11) the prosecutor or another individual indicates to the court that the prosecutor or

183  other individual will seek civil commitment of the defendant under Section 77-15-6; and

184 (111) the court orders the records be maintained and used only for the purposes of

185  examining the defendant in connection with the petition for civil commitment.

186 [€)] (g) An order for a competency evaluation may not contain an order for any other

187  inquiry into the mental state of the defendant that is not described in this Subsection (4).

188 [H] (5) Pending a competency evaluation, unless the court or the department directs
189  otherwise, the defendant shall be retained in the same custody or status that the defendant was
190  in at the time the examination was ordered.

191 [65] (6) In the conduct of a competency evaluation[;aprogress-towardcompetency
192  evaluatior;] and in a report to the court, a forensic evaluator shall consider and address, in

193 addition to any other factors determined to be relevant by the forensic evaluator:

194 (a) (1) the impact of the defendant's mental illness or intellectual disability on the

195  defendant's present ability to:

196 [(D] (A) rationally and factually understand the criminal proceedings against the

197  defendant; and

198 [tD] (B) consult with the defendant's legal counsel with a reasonable degree of rational
199  understanding in order to assist in the defense;

200 (b) in making the determinations described in Subsection (6)(a), the forensic evaluator
201  H=» [may] shall «H consider H=», as applicable «H :

202 (1) the defendant's present ability to:

203 [t11)] (A) understand the charges or allegations against the defendant;

204 [(tv)] (B) communicate facts, events, and states of mind;

205 [69] (C) understand the range of possible penalties associated with the charges or

206  allegations against the defendant;

207 [t¥D] (D) engage in reasoned choice of legal strategies and options;

208 [¢v)] (E) understand the adversarial nature of the proceedings against the defendant;
209 [tvi)] (F) manifest behavior sufficient to allow the court to proceed; and

210 [(x)] (G) testify relevantly, if applicable; and

211 [(b)—the-impactof the- mentat-disorder-or-inte

-7 - House Floor Amendments 2-13-2023 pridc
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[€d)] (c) whether the defendant is exhibiting false or exaggerated physical or

psychological symptoms relevant to the defendant's capacity to stand trial.

[t6)] (7) [Htheforensteevaluator'sopmtonts] Upon a determination that the defendant

is incompetent to proceed, the forensic evaluator shall indicate in the report to the court:

(a) the factors that contribute to the defendant's incompetency, including the nature of

the defendant's mental [disorde

v| illness or

intellectual disability, if any, and its relationship to the factors contributing to the defendant's

incompetency; [and]

(b) whether there is a substantial probability that:

(i) restoration treatment may[;intheforeseeablefuture;] bring the defendant to
competency to stand trial[;erthat] in the foreseeable future; or

(i1) the defendant cannot become competent to stand trial in the foreseeable future[:];

(¢) whether the defendant would benefit from restoration treatment; and

(d) if the forensic evaluator makes the determination under Subsection (7)(b)(i) or

(7)(c), an explanation of the reason for the determination and a summary of the treatment

provided to the defendant in the past.

[€H] (8) (a) A forensic evaluator shall provide an initial report to the court and the
prosecuting and defense attorneys within 30 days of the receipt of the court's order. The report
shall inform the court of the examiner's opinion concerning the competency of the defendant to
stand trial.

(b) (1) If the forensic evaluator is unable to complete the report in the time specified in
Subsection [(FHta)] (8)(a), the forensic evaluator shall give written notice to the court.

(i1) A forensic evaluator who provides the notice described in Subsection [(FHtb)(1)]
(8)(b)(i) shall receive a 15-day extension, giving the forensic evaluator a total of 45 days after
the day on which the forensic evaluator received the court's order to conduct a competency

evaluation and file a report.
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(ii1) The court may further extend the deadline for completion of the evaluation and
report if the court determines that there is good cause for the extension.

(iv) Upon receipt of an extension described in Subsection [(Ftb)(ti)] (8)(b)(iii), the
forensic evaluator shall file the report as soon as reasonably possible.

[€8)] (9) Any written report submitted by a forensic evaluator shall:

(a) identify the case ordered for evaluation by the case number;

(b) describe the procedures, techniques, and tests used in the examination and the

purpose or purposes for each, the time spent by the forensic evaluator with the defendant for

purposes of the examination, and the compensation to be paid H=» [by] to «H the evaluator for the

report;

(c) state the forensic evaluator's clinical observations, findings, and opinions on each

(d) 1identify the sources of information used by the forensic evaluator and present the

basis for the forensic evaluator's clinical findings and opinions.

[€99] (10) (a) Any statement made by the defendant in the course of any competency
examination, whether the examination is with or without the consent of the defendant, any
testimony by a forensic evaluator based upon the statement, and any other fruits of the
statement may not be admitted in evidence against the defendant in any criminal proceeding
except on an issue respecting mental condition on which the defendant has introduced

evidence|[- e], unless the evidence is relevant to

a determination of the defendant's competency.

(b) Before examining the defendant, the forensic evaluator shall specifically advise the
defendant of the limits of confidentiality as provided under Subsection [(Hta)] (10)(a).

[(19)] (11) (a) Upon receipt of the forensic evaluators' reports, the court shall set a date
for a competency hearing. The hearing shall be held not less than [5] five and not more than 15
days after the day on which the court received the forensic evaluators' reports, unless for good
cause the court sets a later date.

(b) Any person directed by the department to conduct the competency evaluation may
be subpoenaed to testify at the hearing.

(c) The court may call any forensic evaluator to testify at the hearing who is not called

by the parties. If the court calls a forensic evaluator, counsel for the parties may cross-examine

-9- House Floor Amendments 2-13-2023 pridc



1st Sub. (Buff) H.B. 330 02-06-23 7:08 PM

274  the forensic evaluator.

275 (d) (1) If the forensic evaluators are in conflict as to the competency of the defendant,
276  all forensic evaluators should be called to testify at the hearing if reasonably available.

277 (i1) A conflict in the opinions of the forensic evaluators does not require the

278  appointment of an additional forensic evaluator unless the court [determines-the-appomtmentto
279  beneeessary| finds good cause for the appointment.

280 [(tH] (12) (a) (i) A defendant shall be presumed competent to stand trial unless the

281  court, by a preponderance of the evidence, finds the defendant incompetent to proceed.

282 (i1)) The burden of proof is upon the proponent of incompetency at the hearing.
283 (b) An adjudication of incompetent to proceed does not operate as an adjudication of

284  incompetency to give informed consent for medical treatment or for any other purpose, unless
285  specifically set forth in the court order.

286 [(12)] (13) In determining the defendant's competency to stand trial, the court shall
287  consider the totality of the circumstances, which may include the testimony of lay witnesses,
288

289  testimony and report, the materials on which the report is based, and any other relevant

res| the forensic evaluator's

290  considerations.

291 [(137] (14) If the court finds the defendant incompetent to proceed:

292 (a) the court shall issue the order described in Subsection 77-15-6(1), which shall:

293 (1) include findings addressing each of the factors in Subsection [5)(a)] (6)(a);

294 (i1) include a transportation order, if necessary;

295 (i11)) be accompanied by the forensic evaluators' reports, any psychiatric, psychological,

296  or social work reports submitted to the court relative to the mental condition of the defendant,
297  and any other documents made available to the court by either the defense or the prosecution,

298  pertaining to the defendant's current or past mental condition; and

299 (iv) be sent by the court to the department; and

300 (b) the prosecuting attorney shall provide to the department:

301 (1) the charging document and probable cause statement, if any;

302 (i1) arrest or incident reports prepared by law enforcement and pertaining to the

303  charged offense; and
304 (ii1) additional supporting documents.

-10 -
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[(HH] (15) The court may make any reasonable order to ensure compliance with this
section.

[(15)] (16) Failure to comply with this section does not result in the dismissal of
criminal charges.

Section 4. Section 77-15-6 is amended to read:

77-15-6. Commitment on finding of incompetency to stand trial -- Subsequent
hearings -- Notice to prosecuting attorneys.

(1) (a) Except as provided in Subsection (5), if after a hearing a court finds a defendant
to be incompetent to proceed, the court shall order the defendant committed to the department
for restoration treatment.

(b) (1) [The] Except as provided in Subsection (1)(b)(ii), the court may recommend but

may not order placement of [the] a defendant who is found incompetent to proceed.

(i1) The court may[;however;] order that the defendant be placed in a secure setting
rather than a nonsecure setting.

(c) Following restoration screening, the department's designee shall designate and
inform the court of the specific placement and restoration treatment program for the defendant.

[te)] (d) Restoration treatment shall be of sufficient scope and duration to:

(1) restore the [mdtvidual] defendant to competency; or

(i1) determine whether the [mdrvidual] defendant can be restored to competency in the
foreseeable future.

[td] (e) A defendant [whom] who a court determines is incompetent to proceed may
not be held for restoration treatment longer than:
(1) the time reasonably necessary to determine [whether-therets-asubstantrat

that the defendant cannot become competent to stand trial in the foreseeable future; and

(i1) the maximum period of incarceration that the defendant could receive if the
defendant were convicted of the most severe offense of the offenses charged.

(2) (a) A defendant who is receiving restoration treatment shall receive a progress
toward competency evaluation, by:

(1) a forensic evaluator, designated by the department; and

(i1) an additional forensic evaluator, if requested by a party and paid for by the

-11 -
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336  requesting party.

337 (b) A forensic evaluator shall complete a progress toward competency evaluation and
338  submit a report within 90 days after the day on which the forensic evaluator receives the

339  commitment order from the department. [Htheforenstcevatuatortsunable-tocomplete-the

341

342

343  report]

344 (c) The report shall:

345 (1) assess whether the defendant is exhibiting false or exaggerated physical or

346  psychological symptoms;
347 (i1) describe any diagnostic instruments, methods, and observations used by the

348  [examiner] evaluator to make the determination;

349 (111) describe the defendant's current mental illness or intellectual disability, if any;
350 [(D] (iv) state the forensic evaluator's opinion as to the effect of any false or

351  exaggerated symptoms on the defendant's competency to stand trial;

352 [trv)] (v) assess the facility's or program's capacity to provide appropriate restoration
353 treatment for the defendant;

354 [6¥)] (vi) assess the nature of restoration treatment provided to the defendant;

355 [6vD)] (vii) assess what progress the defendant has made toward competency

356  restoration, with respect to the factors identified by the court in its initial order;

357 (vii1) assess whether the defendant can reasonably be restored to competency in the

358  foreseeable future given the restoration treatment currently being provided and the facility's or

359  program's capacity to provide appropriate restoration treatment for the defendant; and
360

361  andneedfortreatment tfany;and
362 [evi)] (ix) assess the likelihood of restoration to competency, the amount of time

363  estimated to achieve competency, or the amount of time estimated to determine whether
364  restoration to competency may be achieved.
365 (3) (a) The court on its own motion or upon motion by either party or the department

366  may appoint an additional forensic evaluator to conduct a progress toward competency

-12 -
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evaluation.

(b) If the court appoints an additional forensic evaluator upon motion of a party, that
party shall pay the costs of the additional forensic evaluator.

(4) (a) Within 15 days after the day on which the court receives the forensic evaluator's
report of the progress toward competency evaluation, the court shall hold a hearing to review
the defendant's competency.

(b) At the hearing, the burden of proving that the defendant is H=» [{] competent [}] «H
H-» [ineompetent] ¢H
to stand trial is on the proponent of H=» [f{] competency [}] [incompeteney] &H .

(c) Following the hearing, the court shall determine by a preponderance of evidence
whether the defendant is:

[t2)] () competent to stand trial;

[b)] (i) incompetent to proceed, with a substantial probability that the defendant may
become competent in the foreseeable future; or

[te)] (iii) incompetent to proceed, without a substantial probability that the defendant
may become competent in the foreseeable future.

(5) (a) If at any time the court determines that the defendant is competent to stand trial,
the court shall:

(1) proceed with the trial or other procedures as may be necessary to adjudicate the
charges; and

(i1) order that the defendant be returned to the placement and status that the defendant
was in at the time when the petition for the adjudication of competency was filed or raised by
the court, unless the court determines that [a-dtfferent]| placement of the defendant in a less

restrictive environment is more appropriate.

(b) If the court determines that the defendant is [moteompetent] incompetent to
proceed [butthattherets] with a substantial probability that the defendant may become
competent in the foreseeable future, the court may order that the defendant remain committed
to the department or the department's designee for the purpose of restoration treatment.

(c) (1) If the court determines that the defendant is incompetent to proceed [and-that
there-tsmot] without a substantial probability that the defendant may become competent in the
foreseeable future, the court shall order the defendant released from commitment to the

department, unless the prosecutor or another individual informs the court that civil

-13 - House Floor Amendments 2-13-2023 pfidc
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commitment proceedings pursuant to Title 62A, Chapter 5, Services for People with
Disabilities, or Title 62A, Chapter 15, Substance Abuse and Mental Health Act, will be
initiated.

(i1) [Fhese] The commitment proceedings must be initiated by a petition filed within

seven days after the day on which the court makes the determination described in Subsection
[Hte)] (4)(c)(iii), unless the court finds that there is good cause to delay the initiation of the
civil commitment proceedings.

(ii1) The court may order the defendant to remain [mthe-commitmentof| committed to
the department until the civil commitment proceedings conclude.

(iv) If the defendant is civilly committed and admitted to a secure setting, the

department shall [notify] provide notice to the court that adjudicated the defendant incompetent

to proceed and to the prosecution agency that prosecuted the case at least [16] 60 days before

any proposed release of the committed individual from the secure setting.

(6) If a court, under Subsection (5)(b), extends a defendant's commitment, the court
shall schedule a competency review hearing for the earlier of:

(a) the department's best estimate of when the defendant may be restored to
competency; or

(b) three months after the day on which the court determined under Subsection (5)(b)
to extend the defendant's commitment.

(7) [H] Unless the defendant is charged with a crime listed in Subsection (8), if a

defendant is [mreteompetent] incompetent to proceed by the day of the competency review
hearing that follows the extension of a defendant's commitment, [a] the court shall:

(a) '
defendant] order the defendant be:

(1) released[;or]

[(D] or temporarily detained pending civil commitment proceedings [under-the-same
terms] as described in Subsection (5)(c); and

[(b)] (i1) terminate the defendant's commitment to the department for restoration
treatment[-]; or

(b) if the forensic evaluator reports to the court that there is a substantial probability

that restoration treatment will bring the defendant to competency to stand trial in the
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429  foreseeable future, extend the defendant's commitment for restoration treatment up to 45
430  additional days.
431 (8) If the defendant [hasbeen] is charged with aggravated murder, murder, attempted

432  murder, manslaughter, or a first degree felony and the court determines that the defendant is
433  making reasonable progress towards restoration of competency at the time of the hearing held
434  pursuant to Subsection (6), the court may extend the commitment for a period not to exceed [9]
435  nine months for the purpose of restoration treatment, with a mandatory review hearing at the
436  end of the [9=month] nine-month period.

437 (9) [Hatthe9=month] Unless the defendant is charged with aggravated murder or

438  murder, if, at the nine-month review hearing described in Subsection (8), the court determines

439  that the defendant is [motecompetent] incompetent to proceed, the court shall:

440 (a) (1) order the defendant[;exce

441  murder;tobe:] be released or

442 [(D)reteased;or]

443 [t)] temporarily detained pending civil commitment proceedings [underthe-same

444  terms] as provided in Subsection (5)(c); and

445 [tb)] (i1) terminate the defendant's commitment to the department for restoration
446  treatment[:]; or

447 (b) if the forensic evaluator reports to the court that there is a substantial probability

448  that restoration treatment will bring the defendant to competency to stand trial in the

449  foreseeable future, extend the defendant's commitment for restoration treatment for up to 135
450  additional days.
451 (10) If the defendant [kasbeen] is charged with aggravated murder or murder and the

452  court determines that the defendant is making reasonable progress towards restoration of

453  competency at the time of the [9=month] nine-month review hearing described in Subsection
454  (8), the court may extend the commitment for a period not to exceed 24 months for the purpose
455  of restoration treatment.

456 (11) If the court extends the defendant's commitment term under Subsection (10), the
457  court shall hold a hearing no less frequently than at 12-month intervals following the extension
458  for the purpose of determining the defendant's competency status.

459 (12) If, at the end of the 24-month commitment period described in Subsection (10),

-15 -



460
461
462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490

1st Sub. (Buff) H.B. 330 02-06-23 7:08 PM

the court determines that the defendant is [mot-competent] incompetent to proceed, the court
shall:

(a) (1) order the defendant [tobe:] be released or

[(Dreteased;or]

[t)] temporarily detained pending civil commitment proceedings [underthe-same
terms] as provided in Subsection (5)(c); and

[tb)] (i1) terminate the defendant's commitment to the department for restoration
treatment([:]; or

(b) if the forensic evaluator reports to the court that there is a substantial probability

that restoration treatment will bring the defendant to competency to stand trial in the

foreseeable future, extend the defendant's commitment for restoration treatment for up to 12

additional months.

(13) (a) Neither release from a pretrial incompetency commitment under the provisions
of this section nor civil commitment requires dismissal of criminal charges.

(b) The court may retain jurisdiction over the criminal case and may order periodic
reviews.

(14) A defendant who is civilly committed pursuant to Title 62A, Chapter 5, Services
for People with Disabilities, or Title 62A, Chapter 15, Substance Abuse and Mental Health
Act, may still be adjudicated competent to stand trial under this chapter.

(15) (a) The remedy for a violation of the time periods specified in this section, other
than those specified in Subsection (5)(c), (7), (9), or (12), shall be a motion to compel the
hearing, or mandamus, but not release from detention or dismissal of the criminal charges.

(b) The remedy for a violation of the time periods specified in Subsection (5)(c), (7),
(9), or (12), or is not dismissal of the criminal charges.

(16) In cases in which the treatment of the defendant is precluded by court order for a
period of time, that time period may not be considered in computing time limitations under this
section.

(17) (a) [Atanytme-that] If, at any time, the defendant becomes competent to stand
trial while the defendant is committed to the department, the clinical director of the [hospttat]

Utah State Hospital, the department, or the department's designee shall certify that fact to the

court.
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(b) The court shall conduct a competency review hearing:

(1) within 15 working days after the day on which the court receives the certification
described in Subsection (17)(a); or

(i1) within 30 working days after the day on which the court receives the certification
described in Subsection (17)(a), if the court determines that more than 15 working days are
necessary for good cause related to the defendant's competency.

(18) The court may order a hearing [orrehearmg] at any time on [tts] the court's own
motion or upon recommendations of the clinical director of the [hospttat] Utah State Hospital

or other facility or the department.
(19) Notice of a hearing on competency to stand trial shall be given to the prosecuting

attorney and all counsel of record. [
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